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AGENT. 


§ 83. Fire.—Husband as Agent for the Wife.—Held, that the 
husband of Mrs. C., being her agent in managing her property 
according to the ordinary custom of trade, had authority to pro- 
cure for her insurance on her property. Held, that the acts of 
the husband in procuring an agent to insure the wife’s property, 
became substantially her acts, and bound the companies to her 
and she to them from the date at which the proposition for insur- 
ance was accepted by the companies and binding receipts issued. 
Held, that it was not necessary for Mrs. C. either to affirm or dis- 
affirm the actions of her husband in procuring insurance on her 
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property. These actions were within the scope of the authority 
conferred on him by her, and she was bound by the contracts, 
whether she knew of them or not. 


Excelsior Fire Ins. Co. vs. Royal Fire Ins. Oo. 
Rep’d Jour’l, p. 350. N. ¥. Com. A. 


ASSIGNEE. 


§ 84. Lire—Actions by Assignee and Cestws que Trust.— 
Held, that the assignee:of a policy in favor of a wife and child, 
can maintain an action against the guardian of the infant child 
of the assured, subject, however, to the equitable rights of the 
child in a suit against the assignee. Held, that in policies made 
in favor of a wife, the executor, administrator or assignee becomes 
a trustee under an express trust, and the legal title being in him, 
he can maintain an action in his own name against the company ; 
but cestuis que trust must have their own rights determined be- 
tween themselves and the trustee. 

Burroughs vs. State Assurance Co., 97 Mass., 359 ; Guild vs. Emerson, 


99 Mass., 154; Campbell vs. New England Mut. Life Ins. Co., 98 Mass., 
400 ; Exchange Bank vs. Rice, 107 Mass., 37. 


Bailey vs. New England Mutual Life Ins. Co. 


Rep’d Jour’) for June. 


ASSIGNMENT. 


§ 85. Fime—Powers of Recciver.— Held, that although a com- 
pany may not take an assignment of insurance and prosecute it 
where it has no interest, yet this is no reason why a receiver may 
not do it with one who actually holds a policy issued by it. 

Quebec Fire Ins. Co. vs. St. Louis, 22 Eng. Law and Eq., 73 ; Mason 
vs. Sandsbury, 3 Doug., 61; Barry vs. Merchants’ Ins. Co., Sandford, Ch. 
R., 280. 


Excelsior Fire Ins. Co vs. Royal Fire Ins. Co. 
—§ 83, 


§ 86. Lire.—Insurable Interest—Interest of Administratria in 
a Policy assigned subsequent to Settlement—Parker was a cred- 
itor of McKenty, and had insured his life for $3,000. On the 
death of McKenty, Parker settled with the company for $2,056.- 
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57, and gave his receipt to the company in full of all claims on 
the policy, and surrendered the policy. Subsequently, “for 
value received ” he made an assignment, “ without recourse” to 
the widow of McKenty, of all his right, title and interest in the 
policy. She brings suit, claiming the amount of the policy as 
due and payable to her. Held, that Parker had such an insura- 
ble interest in the life of McKenty as would entitle him to reco- 
ver in a suit against the company had it refused payment. Held, 
that the plaintiff cannot recover under the assignment made from 
Parker to her, after the latter had been paid by the company the 
full amount he claimed. Held, that the receipt given by Parker 
in full of all claims on the company, and the surrender of the po- 
licy, had the effect of an absolute release. 

McKenty vs. Universal Life Ins. Co. 

Rep’d Jour’l, p. 385. 


DELIVERY AND RELATION. 


§ 87. Fime—Payment of Premium spostponed—Insurance re- 


lates to the Acceptance of the Application—The defendant in er- 
ror, on the 10th day of January, 1871, applied to the plaintiff in 
error for insurance on his property against fire. The company 
accepted the application, and on the same day made out and 
signed the policy, which by its terms was to be in force from noon 
of that day. This policy was immediately entered on the com- 
pany’s books as an insurance made and executed. The property 
was destroyed by fire on the 26th of March, 1871. On the next 
day after the fire the defendant went to the office of the compa- 
ny, and without informing them of the loss, of which they were 
ignorant, paid the premium and obtained the policy, which had 
remained in the hands of the company from the day on which it 
was made and signed. Held, that whether the company waived 
the right to have immediate payment, and extended credit, was a 
question of fact which should have been submitted to the jury. 
Held, that if the plaintiff applied for the insurance on his prop- 
erty to the defendants, and on the same day they proceeded to 
make out and sign the policy, they ratified the application, and 
their consent was complete. Held, that if the plaintiff paid the 
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premium to the defendants a day after the fire, and if the de- 
fendants delivered the policy, although the fact of the fire was 
not known to them, the plaintiff was under no obligation to in- 
form them at the time that he paid the premium that the fire oc- 
curred. Held, that when the defendant accepted the premium 
and delivered the policy, the agreement to insure was complete 
" and executed, and related back to the day when the application 
was filed. 

Kelm et al. vs. Home Mut. F. and M. Ins. Co., 42 Mo., 38; May on In- 
surance, 3 44; Lightbody vs. North American Ins. Co., 23 Wend., 18; 
Hallock vs. Conn. Ins. Co., 2 Dutch., 268; 8. C. \affirmed, 3 Dutch., 645; 
Flint vs. Ohio Ins. Co., 8 Ohio, 501; Xenos vs. Markham, 2 Law Reports, 
(H. L.,) 296 ; American Home Ins. Co. vs. Patterson, 28 Ind., 17 ; Kahm 
vs. Ins. Co., 1 Wash., C. C., 93; Commercial Mut. Ins. Co. vs. Union Mu- 
tual Ins. Co., 19 How., 318 ; Whittaker vs. Farmers’ Union Ins. Co., 29 
Barb., 312. 

Baldwin. vs. Chouteau Ins. Co. 

Rep’d Jour’l, p. 369. 


DESCRIPTION. 


§ 88. Lire.—Description a Warranty—A Condition Precedent. 
—The policy contained a contract to insure property “ contained 
in letter C, Patterson Stores, South Front below Pine Street, 
Philadelphia.” This is the contract which the defendants in- 
tended to make at the first, and is what they understood the 
plaintiff's assignor to make. Held, that this description of the 
place of deposit of the property, written into the policy in ac- 
cordance with the application of the insured, was a warranty by 
him of its particular location, and the truth of that warranty be- 
came a condition precedent, not to be avoided by the fact that 
the truth of the description was not essential to the risk nor an 
inducement to insure. Held, that the language here used had a 
_ technical meaning to those engaged in putting property on stor- 

age in the warehouse, and to the parties insuring, and indicated 
that part of the warehouse designated by section or division C 
thereof. Held, that the maxim /falsa demonstratio non nocet ap- 
plies when there must be in the description so much that is true, 
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that, casting out that which is false, there is still enough left to in- 
dicate the place of the property. 


Bryce vs. Lorillard Fire Ins, Co. 
Rep’d Jour’! for June. N. Y. Com. A. 


EVIDENCE. 


§ 89. Lire.—Admission of Printed Pamphlets—In the trial 
of the case in the court below, the plaintiff proved the issuing of 
of a pamphlet by the defendant, but did not offer it in evidence. 
In summing up the case, he was permitted, over the objection of 
the defendant, to read extracts from it and state its contents to 
the jury. Held, that this was an error on the part of the court, 
and one of that class which often results in an unjust verdict. It 
was more in the nature of offering it in evidence than in sum- 
ming up upon the evidence before the court and jury. 


Koelges vs. Guardian Mutual Life Ins. Co. 
Rep’d Jour’l for June, N. Y. Com. A, 


§ 90. Manrine.— Admission of Entries on Books-—Copies of Doc- 
uments.— Held, that according to the code of Indiana, copies of en- 
tries on books cannot be admitted in evidence unless sworn to ac- 
cording to the practice act. Held, that a document purporting to be 
a copy of a policy, but having no signature or seal of the officers of 
the company, and having indorsements made subsequently to the 
date of the policy, cannot be admitted in evidence. Witness was 
asked what a certain paper was called, and answered, subject to 
exception, “The Arkansas River privilege—the additional privi- 
lege to navigate the Arkansas River.” Held, that this question 
was irrelevant, and that the paper showed for itself what it was. 


King vs. Enterprise Ins. Co. 
Rep’d Jour’l, ‘p. 333. Inv. 8. C. 


FORFEITURE OF POLICY. 


§ 91. Lire—Non/forfeiture Clause—Effect of Nonpayment of 
Premium—Paid-up Policy.—T. was insured by a policy issued 
and delivered October 15th, 1870; the first annual premium was 
paid January 19th, 1871, and he died on the 24th of October, 
1871. No premium was paid after the first. The policy con- 





326 Digest of Decisions. [May, 


tained this “ nonforfeiture clause,’ “ that if the first annual pre- 
mium shall have been fully paid to this company, and default 
shall be made in the payment of any premium thereafter to be- 
come due and payable, then such default shall not work a forfeit- 
ure of this policy ; but if it be surrendered within thirty days af- 
ter the date of such default, this company will in consideration 
thereof issue a paid-up policy, payable as hereinbefore provided, 
for the amount which could be bought by the net value of this 
policy * * * * considered as a gross single premium, according 
to the single premium rates ofthe company.” Held, that the pro- 
per construction of the policy is to be obtained from the policy 
itself, and the indorsements thereon made and assented to by the 
parties. Held, that the premiums were due and payable on the 
15th of October each year. Held, that in case default was made 
in the payment of premium, said life was to be insured for an 
amount equal to the sum the reserve taken as a net single pre- 
mium would insure. Held, that from January 19th, 1871, to Oc- 
tober 15th, 1871, T. was insured to the full amount of the policy ; 
and from October 15th to the time of his death, he was insured 
for an amount which could have been purchased by the net value 
of his policy considered as a net single premium, 
Mound City Mutual Life Ins, Co. vs. Twining et al. 
Rep’d Jour’l p. 375. 


MISTAKE. 


§ 92. Fime.—Mistake— When to be reformed by the Court.— 
Held, that.the mistake which will warrant a court of equity to re- 
form a contract in writing, must be one made by both parties to 
the agreement, so that the intentions of neither are expressed in 
it, or it must be the mistake of one party by which his inten- 
tions have failed of correct expression, and there must be a fraud 
in the other party in taking advantage of that mistake, knowing 
the error contained therein. 


Bryce vs. Lorillard Fire Ins, Co, 
; —§ 88. 


§ 93. Marine.—Error in Policy—How to correct it.—Held, 
that if the appellant did not intend to grant the privilege of con- 
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tinually navigating the Mississippi below Memphis, but only in- 
tended to grant the privilege of navigating below Memphis for 
the purpose of reaching the Arkansas River, the appellee should 
have alleged such facts, and prayed for a reformation and asked 
affirmative relief. 

Rigslee vs. Trus., 21 Ind., 227; Rhode vs. Green, 26 Ind., 83 ; Conger 
vs. Parker, 29 Ind., 380. 


King vs. Enterprise Ins. Co. 


MORTGAGE INTEREST, 


§ 94. Fime—ZInsurable Interest in a Mortgage-—A party had 
purchased a mortgage on some property, which she afterward in- 
sured to the full amount of the purchase, but before full payment 
for the mortgage was made. Held, that she had an interest as 
mortgagee in the property insured to the full amount of the poli- 
cy. Held, that the mortgage interest in a mill included also the 
machinery and fixtures. 

Bigler vs. New York Central Ins. Co., 20 Barb., 635 ; House vs. House, 

10 Paige, 138 ; Snedeker vs. Warring, 2 Keenan, 170. 
Held, that she was entitled to seek indemnity not only to the ex- 
tent which she had paid, but to the extent of the interest which 
she had agreed to pay. Held, that a mortgagee who has insured 
his mortgage interest in buildings, etc., at his own expense, and 
for his own indemnity, with no collusion with the mortgagor, is 
not compelled to exhaust his remedy on the mortgage before he 
can call upon the insurer to make good any damage done to the 
property. 

Parsons on Marine Insurance, vol. i. p. 229; Parsons on Contracts, (6th 
ed.,) vol. ii., pp. 339, 340 ; Hancox vs. Fisk Ins. Co., 3 Sumner, 132 ; Rus- 
sell vs. Union Ins. Co., 1 Wash., C. OC. R., 409; 4 Dallas, C. CO. R., 419; 
Godin vs. London Ass. Co., 1 Bun., 489. 

Excelsior Fire Ins. Co. vs. Royal Fire Ins. Co. 


NOTICE OF LOSS, 


§ 95. AcomEnT.—Immediate Notice—Proof required—Notice to 
Agent—Limitation as to Time.—The complaint set forth the 
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terms of a policy of insurance issued by an accident insurance 
company, and which, by its terms, required immediate notice to 
be given to the company in case any accident occurred to the in- 
sured which would be covered by the policy. Held, that notice 
to the company six days after an accident occurred, when the 
agent of the company was in the vicinity, was not “ immediate 
notice.” Held, that what constitutes immediate notice will de- 
pend upon the particular circumstances of each case. The words 
are not to be construed literally, but as requiring the act to be 
done in a reasonable time. 

Phillips on Ins., vol. 2, 31806; The Provident Life Ins. Co. vs. Bowen, 
29 Ind., 236. 
Held, that the complaint was defective in that it did not allege an 
earlier notice of the happening of the accident, or the averment 
of a proper excuse for not giving the notice earlier. Policy con- 
tained these conditions: ‘“ Provided always that no claim shall 
be made under this policy by the said insured in respect to any 
injury unless the same shall be caused by some outward or visible 
means of which proof satisfactory can be furnished. Held, that 
this did not require that such proof should be made as a prece- 
dent to recovery. The court below charged that if the insured 
sent word to the agent of the company the next morning after the 
injury was sustained, and that he did give notice to the defend- 
ant after he discovered that the injury would be covered by the 
policy, this notice was sufficient in law. Held, that this direction 
was erroneous ; that the messenger by whom he sent word was 
the agent of the insured, and the latter was responsible for his 
omission to notify the company. Held, that it was a misdirec- 
tion of the court below to say that if the assured gave notice to 
the defendant “ after ascertaining that the injury would be cov- 
ered by the policy, this notice was sufficient,” without any limit- 
ation by the court as to time. 

Railway Passenger Ins. Co. vs. Burwell. 

Rep’d Jour’l, p. 281. 


NONSUIT. 


§ 96. Frre.— Admission of Facts.—Held, that the defendant by 
moving for a nonsuit concedes that the court may pass upon the 
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facts presented, and the fact that they have presented facts not 
made at Circuit, cannot alter the rule. 


Winchell vs. Hicks, 18 N. Y., 558. 
Excelsior Fire Ins. Co. vs. Royal Fire Ins. Co. 


PLEADINGS. 


§ 97. Fire.—Allegations.— Held, that in pleading a perform- 
ance, the language of the statute should be substantially fol- 
lowed. If a party undertakes to make a specific allegation of 
performance, he must make it with the particularity and strict- 
ness required by the rules of the common law. 

Home Ins. Co. vs. Duke. 

Rep’d Jour'l, p. 365. 


PRACTICE. 


§ 98. Frire.—Condition Precedent—Pleadings—When Insuffi- 
cient.—Policy contained a clause to the effect that the insured in 
case of fire should give immediate notice of loss to the company, 
specifying particulars, etc. Held, that these requirements were 
“ conditions precedent ” to the right of the insured to sue or re- 
cover from the company, and therefore they must be set forth in 
the complaint, otherwise it does not contain sufficient facts to 
constitute a cause of action. Held, that according to the code of 
Indiana, the averment of the plaintiff that “ proof of said loss 
has been duly made and notice given,” was insufficient, and the 
averment that the proof had been duly made was a conclusion of 
law and amounted to nothing. 

Home Ins. Co. vs. Duke. 

—§ 97. 


§ 99. Manrtne.—Cancellation of Policy.—Held, that in a de- 
fense against the payment of a policy, the cancellation and re- 
lease from liability should have been alleged, and not matters 
which constituted the evidence tending to prove the cancellation. 
Held, that it was not necessary to state that the cancellation was 
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made with the knowledge and consent of the appellant. This 
was a matter of proof on trial. 
Karl Schoiack vs. Farron, 25 Ind,, 310 ; Sytle vs. Sytle, 37 Ind., 281. 
King vs. Enterprise Ins, Co, 


—§ 90, 


§ 100. Marmwe.— Written Contract—Held, that according to 
the code of Indiana, if a pleading is based upon an instrument 
alleged to be in writing, or required to be in writing, it will be 
subject to demurrer unless it is made a part of the pleading. 
But in a case where a cancellation of a special privilege was not 
required to be in writing, the court below did not err in overrul- 
ing a motion to make the pleadings more specific. 

Harper vs. Miller, 27 Ind., 277. 

Feld, that evidence as to the custom of other companies in 
charging extra premiums in navigating the Mississippi River is 
not admissible, as the custom of other companies could not 
change a written contract of two parties. 


The Cincinnati etc. R. R. Co. vs. Pearce, 28 Ind., 502; Oliver vs. Gard, 
23 Ind., 212; La Farge vs. Ricket, 5 Wend., 187; Ruse vs, Mutual Ben- 
efit Life Ins. Co., 23 N. Y., 516. 


_ King vs. Enterprise Ins. Co. 


PREMIUM. 


$101. Lire.—Premiums paid by a Party Foreign to the Con- 
tract not recoverable.—Held, that where the premiums on a policy 
of life insurance are paid by a third party who is not a party to 
the contract, he cannot maintain an action in his own name 
against the company to recover back the premiums paid, or the 
surrender value of the policy. 

Campbell vs. New England Mut. Life Ins, Co., 98 Mass., 381, 400. 

North America Life Ins. Co. vs. Wilson. 

Rep'd Jour’l for June. Mass. 8. J. 0. 


PROOFS OF LOSS. 


$102. Fime.—Repudiation of Contract.—Proofs of loss stated 
that the policies were procured by an agent, M., but without her 
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privity, or information, or her knowledge of his intention so to do, 
and that she is informed that it was his intention to substitute 
the same for other policies issued to her, of which intention she 
denies knowledge. Held, that this did not amount to a repudia- 
tion of the contract. 

Excelsior Fire Ins. Co. vs. Royal Fire Ins. Co. 


—§ 83. 


§ 103. Fire.—Recovery—Certificate of Magistrate.—Held, that 
no recovery can be had in case of fire until the certificate of the 
nearest disinterested magistrate is filed with the company, when 
the language of the policy requires this kind of proof to be made. 

Protection Insurance Company vs. Pherson, 5 Ind., 417; Peoria Marine 


and Fire Insurance Co. vs. Walser, 22 Ind., 73; Columbia Insurance Co. 
vs. Lawrence, 2 Peters, 25. 


Home Ins, Co. vs. Duke. 


REINSURANCE. 


§ 104. Fmr.— Reinsurance Policy.—Held, that a contract of re- 
insurance need not differ from one of original insurance, but the 
claim that the policy is one of reinsurance must in some way be 
sustained by proof. 

New York Bowery Ins. Oo. vs. N, Y. Fire Ins. Co., 17 Wendell, 359. 


Excelsior Fire Ins, Co. vs. Royal Fire Ins, Co.: 
—§ 83. 


WILL. 


§ 105. Liue.—ZInsurable Interest—Residuary Legatee—Policy a 
Chose in Action.—Policy contained the following clause: “In 
case of the death of said party for whose benefit this insurance 
is made before the decease of said party whose life is hereby in- 
sured, the amount of this insurance shall be payable after the 
death of the latter to his children by her for their sole use, or to 
their guardian if under age.” The husband, the insured, died a 
short time before the wife, and the amount of the policy was 
paid to his administrator. The will of the husband gave to his 
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wife all his estate, both real and personal. Subsequently the re- 
presentatives of the wife claimed the money paid on the policy 
under this clause of the will. Held, that the insured at the time 
of his death had an interest in the policy which could be be- 
queathed, and the will was not void by the uncertainty that he 
might have a posthumous child. Held, that the will conveyed to 
his wife all that came to his estate as assets, whether in. posse or 
in esse, and that the policy of insurance was a chose in action be- 
longing to him at his death, and that her representatives were en- 
titled to the benefit of the policy. 


Keller vs. Gaylor et al. 
Rep’d Jour'l, p. 308. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


Appeal from the Floyd Circuit Court. 


HICKS KING 


v8. 


THE ENTERPRISE FIRE AND MARINE INS. 
CO., or Crncrnatt.* 


Held, that according to the Code of Indiana, if a pleading alleges a contract to be 
in writing, it will be required to have it set forth by a copy in the pleadings, but 
if it is not alleged to be in writing, and it is one which the statute of frauds re- 
quires to be in writing, objection may be taken by demurrer. 

Held, that the introduction of evidence in the pleadings to support an averment 
was an error. 

Held, that in making an averment that the policy had been canceled before the de- 
struction of the boat, it was not necessary to allege that it was done with the 
knowledge and consent of the party insured. 

Held, that evidence of the custom of other companies, or the question whether rates 
of premitm were unreasonable or not, should not have been allowed in explain- 
ing a written contract. 

Held, that a mistake in a policy, granting greater privileges than was intended, 
should be alleged in the answer and a reformation prayed for. 

Held, that according to the Code of Indiana, copies of the record of acts and pro- 
ceedings, as found in the books ofa company, must be properly sworn to before 
being admitted in evidence. 

Held, that the court erred in admitting in evidence the reading of papers purport- 
ing to be copies of original documents, but which were not signed, sealed, ete. 
by the officers of the company 


$$$ eee 
* Argued September 27th, 1874 
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G. V. Hows, W. W. Tuxzy and J. H. Srorsznsure, for Appellant. 
J. 8. Davis, Baxzr, Horp and Henpricss, for Appellee. 
Busxmkx, J. 

Hicks King, the appellant, owned an interest in the steamboat Em- 
pire, valued, by agreement with the appellee, at the sum of $7,500. 

On January 24th, 1868, the appellee, by her policy No. 623, in- 
sured the said interest in the Empire to the amount of $5,625, at the 
rate of twelve per cent., against perils of the seas, rivers, etc., from 
January 24th, 1868, to January 24th, 1869, “ with permission to nav- 
igate the Ohio River and tributaries, except the Wabash and the 
Mississippi River between Cairo, Ill, and Memphis, Tenn.” After- 
ward, on April 16th, 1868, the appellee issued and delivered to King 
the following extra or additional privilege : 


ENTERPRISE INSURANCE COMPANY—CAPITAL $1,000,000. 


Crvormnnatt, April, 16, 1869. 

[Indorsed. Hull policy, No. 623. Steamer Empire.] In consider- 
ation of six per cent. additional premium, privilege is hereby granted 
the steamer Empire to navigate the Arkansas River and the Missis- 
sippi River, below Cairo, Ill. Said policy covering the interest of 
Hicks King in said steamer. 

Sum insured, $5,625 at 6 per cent. $337.50. 

(Seal.) H. Byron Carrer, Ass. Sec. 


On December 24th, 1868, the Empire left New Orleans with a cargo 
of general merchandise, for Cincinnati, Ohio. She proceeded in safety 
until the night of December 26th, 1868, when she reached a point in 
the Mississippi about thirteen miles below Natchez. Here a heavy 
fog came on, so enveloping her that further navigation was extremely 
dangerous. She immediately “tied up” to the Louisiana shore, to 
await the lifting of the fog. But in the early part of Sunday morning, 
December 27th, during the prevalence of the fog, a heavy land-slide 
suddenly occurred at the very point where the boat was lying. A 
large cottonwood tree was precipitated upon the boat. It tore off two 
feet of the guards, crushed the boat, and went through her, causing 
her to sink within two hours. Every effort was made to save her, but 
without avail. She sunk to the sky-lights in water twenty-two feet 
deep. The loss was a total one. 

A protest was properly made out, as near as possible to the scene 
of the disaster, and a true and properly certified copy of it was ten- 
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dered to the appellee. Its officers refused to receive it, although no 
objection was made to its form. 

At the time of the loss, King owned three eighths of the Empire, and 
his loss exceeded the sum insured. The appellant’s amended com- 
plaint is in the usual and proper form of complaints upon policies. 
It recites clearly and fully the main facts, as above briefly described, 
and the policy, privilege and protest are attached to it by copy as ex- 
hibits. 

The appellee answered in four paragraphs. The first was the gen- 
eral denial. The third was stricken out on motion. The second 
averred in substance that the original policy only gave permission“ to 
King to navigate the Ohio River and tributaries except the Wabash, 
and to navigate the Mississippi River between Cairo, Illinois, and 
Memphis, Tennessee,” at the rate of twelve per cent. per annum; that 
the Empire was accustomed to run in the Louisville and Memphis 
trade; that on April 15th, 1868, for an extra premium of six per cent., 
amounting to $337.50, the privilege was granted to King “ to navi- 
gate the Arkansas River and the Mississippi River below Cairo, Ill.” 
This extra privilege was granted on a separate slip furnished to King 
by the appellee; that on July 13th, 1868, said extra privilege was 
cancelled; that a note for the $337.50 had been given by King to the 
appellee, and on it a credit was allowed by appellee of $202.50, as re- 
turn premium for the unexpired time; King paid appellee $135 cash 
for the earned time, and the note was surrendered to King; that the 
cancelling of the extra privilege left the original policy only in force, 
whereby the Empire was insured only between Cairo and Memphis, 
and that the Empire was lost below Memphis. 

The fourth paragraph was as follows : 

The defendant amends her answer herein, and for further and 
fourth plea, says the steamboat Empire was a stern-wheel boat and 
usually ran in the Louisville and Memphis trade. 

The original policy gave plaintiff permission to navigate the Ohio 
River and tributaries except the Wabash, and to navigate the Missis- 
sippi River between Cairo, Ill., and Memphis, Tenn., as will more 
fully appear from the policy filed with plaintiff's complaint, and which 
is hereby referred to and made part hereof. Long after the issuing 
of said policy, the plaintiff, through M. A. Huston, of Louisville, Ky., 
who acted as an insurance broker in the transaction, applied to de- 
fendant for the privilege to navigate Arkansas River, with the privilege 
of canceling it at any time. This was done by a letter of said M. A. 
Huston, dated 10th of April, 1868, and addressed to W. B. Cassilly, 
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vice president of the Enterprise Insurance Company, which letter is 
already on file in this case as part of W. B. Cassilly’s deposition 
marked “ B,” and is hereby referred to and is made part hereof, and 
a copy thereof marked ‘‘ B 1” is herewith filed and made part hereof, 
which reads as follows : 


B1. W.B.C. Copy of letter. M. A. Huston to W. B. Cassilly, 
Kentucky Marine and Fire Insurance Company. 


Lovisvm1z, April 10th, 1868. 
W. B. Casstrzy, Vice President: Dear Sir :—Captain Hicks King, 
whose interest in steamer Empire is insured in the Enterprise, de- 
sires the annual privilege for the boat to navigate Arkansas River, 
privilege of cancellation at any time Please send me permit. 
The interest of H. J. Reamer is insured in other companies of your 
city. He has not yet instructed me to obtain same privilege. 
Respectfully yours, 
M. A. Houston. 


Upon this application the defendant issued on said 16th day of 
April, 1868, to said plaintiff, the extra privilege which is spoken of 
as a written obligation in the complaint, and which copy is hereby re- 
ferred to and is made part hereof. Said extra privilege was, in sub- 
stance, that in consideration of six per cent. additional premium, 
privilege was thereby granted by the defendant to the steamer Em- 
pire to navigate the Arkansas River and the Mississippi River below 
Cairo, Ill, the original policy covering the interest of Hicks King in 
said steamer Empire. Sum insured, $5,025; premium, $337.50; for 
which premium of $337.50, the said plaintiff executed on the same 
day his note to the defendant payable in six months from date, and 
the said extra privilege was granted on a separate slip of paper and 
was delivered to and accepted by the plaintiff. The privilege as asked 
for was called the Arkansas privilege, but the privilege as issued 
contained the permission to navigate the Mississippi also, as well as 
the Arkansas, in order that the plaintiff might enjoy the full benefit 
of the privilege he asked, as the boat could not enter the Arkansas 
River without navigating the Mississippi below Memphis, which lat- 
ter place was as far south as she was authorized to go by the original 
policy. And afterward, on the 13th day of July, 1868, the plaintiff, 
through the said M. A. Huston, applied to Atwood & Nicholas, who 
were the local agents of the Enterprise Insurance Company in Louis- 
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ville, Ky., to have said extra privilege cancelled, and Atwood & Nich- 
olas thereupon addressed a letter on said day to W. B. Cassilly, vice 
president of said company, in which, among other things, they said: 
“The Enterprise has note for premium for Arkansas River of Hicks 
King on steamer Empire; he wishes to pay up and have risk can- 
celed for Arkansas ; please send note to us,” etc., which said letter 
of Atwood & Nicholas is now on file in this case as an exhibit “C ” in 
’ W. B. Cassilly’s deposition, and is hereby referred to and made part 
hereof, and a copy of said letter is herewith filed, marked C 2, and 
is made part hereof, and is as follows, to wit : 


C2. W. B. C.—Copy of letter of Atwood & Nicholas to W. B. 
Cassilly, Fire, Marine and Life Insurance Agency of Atwood & Nich- 
olas, Main Street, between Third and Fourth. 


Lovuisviiz, Ky., July 13th, 1868. 
W. B. Casstxty, E'sq.: Dear Sir:— Woolfolk promises to pay balance 
of note, steamer Richmond, to Merchants’ and Manufacturers’ Ins. Co., 
this week. The Enterprise has note for Arkansas River of Hicks 
King, on steamer Empire. He wishes to pay up and have risk can- 

celed for Arkansas. Please send note to us. 
Belle Lee people at a stand-still; will pay half or cancel to-morrow. 
Yours truly, 
Arwoop & Niocnozas. 


July 17th, 1868. Arkansas note sent.—R. 


The note referred to in said letter was the note of said plaintiff to 
the company above mentioned of $337.50, which was given for the 
extra privilege of navigating the Arkansas and the Mississippi Rivers 
as aforesaid. And although said letter spoke of the Arkansas River 
risk as the one which was desired to be canceled, yet it was merety 
so-called, and what was understood and meant by both parties, was 
that the privilege as granted should be canceled, which, although 
called the Arkansas privilege, was really the privilege to navigate 
both the Mississippi and the Arkansas. 

The defendant on the 17th day of June, 1868, through its secreta- 
ry, W. M. Richardson, inclosed to said Atwood & Nicholas the said 
note of plaintiff for $337.50, for the cancelment of said extra privi- 
lege, and the collection of the amount of premium earned on the said 
extra privilege, which was $135, as will appear by letter of said Rich- 
ardson, now on file ag an exhibit in the deposition of W. M. Rich- 
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ardson, given in this case, and which is marked “F',” and is hereby 
referred to and is made part hereof, and a copy of said letter is here- 
with filed marked “ F 3,” and is made part hereof, and is as follows : 


F 3. W.B.C.—Copy of letter of W. M. Richardson to Atwood 
& Nicholas. 


ENTERPRISE INSURANCE COMPANY—CAPITAL $1,000,000. 
Crnctnnatt, July 19, 1868, 
Messrs. Arwoop & Nicnotas, Louisville, Kentucky: Gents:—As per 
your favor of the 13th, we inclose you Hicks King for steamer Em- 
pire for cancellation and collection. 
Amount earned $135.00 
“« returned 


“« returned $337.50 
Please collect amount earned, and cancel policy and remit. 
I am truly, 
W. M. Ricuarpson. 
(Signed) “F.” W. M. Richardson. 


This note was handed by Atwood & Nicholas to the said M. A. 
Huston. It was agreed between the parties that the said extra privi- 
lege as granted should be canceled as of the date of the 13th of July, 
1868, and that the plaintiff should pay the defendant $135 in cash 
for the time he had used said extra privilege, according to the short 
rate principle as fixed by the policy, and that he should have a credit 
on his note for $202.50, as return premium for the unexpired time. 

The plaintiff did pay to said Huston the $135 cash for defendant, 
and he was allowed a credit on his note for $202.50, and it was agreed 
between the parties that the said extra privilege as granted should be 
cancelled as of the date of the 13th of July, 1868. 

The $135 was not paid by plaintiff until about the Ist of August 
1868, and he was allowed said credit on his note, and his note was 
surrendered up to him, and the said extra privilege being on a separ- 
ate slip of paper, and the plaintiff not having it with him at the time, 
there was no written cancelment on the privilege, and the same was 
not surrendered up by plaintiff, but it was fully agreed that the privi- 
lege as granted should be canceled as of the 13th day of July, 1868, 
and it was carried out by the payment of the $135 to the defendant, 
and the delivery of the note to plaintiff, allowing him the credit as 
aforesaid. 
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A.—The substance of the original policy was entered upon the 
books of the company at the time it was issued, and when said extra 
privilege was granted to navigate the Arkansas and Mississippi riv- 
ers on the 16th of April, 1868, the substance of said extra privilege 
was entered upon the books ofthe company, and when said extra pri- 
vilege was canceled, the substance of the cancelment was likewise en- 
tered on the books of the company at the bottom of the privilege thus: 
“Canceled July 13th, 1868 ; earned, (premium,) $135, returned pre- 
mium, $202.50,” copies of all which entries from the books of said com- 
pany are already on file in this case as part of W. B. Carter’s deposi- 
tion, marked Exhibit D, and which are hereby referred to and made 
part hereof, and copies of which are herewith filed marked D 4, and 
are made part hereof. 


Copy Exhibit D 4, W. B. C., of entrieson hull register or hull 
book of Enterprise Insurance Company. 


Copy. No. 623 proper, (new form policy.) Steamboat Empire. 

The Enterprise Insurance Company, of Cincinnati, by these pres- 
ents, do cause to be insured Hicks King on his interest, (coal oil 
“ui clause waived, ) to navigate the Ohio River and tributaries, 


-12¢ (except the Wabash,) and the Mississippi River below 
$675.00’ Cairo, Ill., and Memphis, Tenn. 
Valuation of boat, $20,000. Limit of boat, $15,000. 
Privilege of Arkansas and Mississippi River below Cairo, for six 
per cent. April 16th, 1868, (See page 72, Agency, Louisville.) 
Atwood & Nicholas, applicants. Date January 24th, 1868; time 
1 year; expires January 24th, 1869. 


Privilege No. 72, steamboat Empire. No. 623 proper. 

Privilege, (Copy,) $5,625, six per cent., $337.50. 

The Enterprise Insurance Company, of Cincinnati, by these pres- 
ents, does cause to be insured Hicks King on his interest. 

Privilege granted to navigate the Arkansas River and the Missis- 
sippi River below Cairo, Ill. Extra premium six per cent. 

Cancelled July 13th, 1868. 


Returned 


Agency, Louisville; Huston, applicant; date, April 16th, 1868; time 
expires January 24th, 1869. 
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All of which entries were in accordance with agreement of the par- 
ties. 

B. The cancelment of said extra privilege having been made long 
before the destruction of the boat, left only the original policy in 
force, whereby the plaintiff was insured on the steamboat Empire 
while she was navigating the Mississippi River between Cairo, Ill. 
and Memphis, Tenn. 

The said steamboat Empire was lost on the 27th of December, 
1868, some thirteen miles below the city of Natchez, Mississippi, 
which was far below Memphis, Tennessee, as shown by the account of 
the loss, and affidavit, and protest, made part of the plaintiff’s com- 
plaint, and which are hereby referred to and made part hereof, and 
while she was without the limits covered by the original policy; and 
for loss the defendant is in no wise responsible. 

Davis & Atwoop, for Defendant. 


The appellant moved the court to require the appellee to make the 
second paragraph of the answer more specific by stating whether the 
cancellation of the special privilege was in writing or by parol. 


The motion was overruled and appellant excepted, and has reserved 
the question by a bill of exceptions.* 

The appellant demurred separately to the second and fourth para- 
graphs of the answer, for the want of sufficient facts. 

The demurrers were overruled and an exception taken. 

The appellant replied in denial of the second and fourth paragraphs 
of the answer. 

The cause was, by the agreement of the parties, submitted to the 
court for trial, and resulted in a finding for the defendant. 

The appellant moved the court for a new trial, but the motion was 
overruled, to which an exception was taken. 

Final judgment was rendered on the finding. 

The appellant has assigned the following errors : 

1. The court erred in overruling the motion to require appellee to 
make the second paragraph of the answer more specific. 

2. The court erred in overruling the motion to strike out a part of 
' the fourth paragraph of the answer. 

3. The court erred in overruling the separate demurrers to the se- 
cond and fourth paragraphs of the answer. 


* The appellant moved to strike out of the fourth paragraph of the answer all matters embraced 
between the capital letters A and B as they appear in this opinion, but the motion was overruled 
and appellant excepted and reserves the question by a bill of exceptions. 
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4. The court erred in overruling the motion for a new trial. 

Did the court err in overruling the motion to require the appellee 
to make the second paragraph more specific by showing whether the 
release of liability on the extra policy was in writing ? 

If a pleading is based upon an instrument which is required to be 
in writing, it will be subject to demurrer unless the original or a 
copy is filed with such pleading. 

If a pleading alleges a contract to be in writing, it will be bad on 
demurrer, unless the original or a copy is filed and made a part of 
such pleading. But under our code, if a contract is not alleged to be 
in writing, and no copy is filed with the complaint or answer, the pre- 
sumption arises that the contract declared is not a written one, and if 
the contract is such as is required by the statute of frauds to be in 
writing, the objection may be taken by demurrer. Harper vs. Miller, 
27 Ind., 277. 

In the present case the cancellation of the Arkansas policy was not 
required to be in writing. The answer did not allege that it was in 
writing. No copy was filed with the answer. The presumption was 
that it was not in writing. It was not alleged in the motion that it 
was in writing ; nor was the motion supported by affidavits showing 
that it was in writing. 

Under these circumstances, we think the court committed no error 
in overruling the motion. 

We next inquire whether the court erred in overruling the motion 
to strike outa part of the fourth paragraph of the answer. We en- 
tertain no doubt that the motion should have been sustained. The 
real defense attempted to be set up in that paragraph was that the 
policy on which the action was based, had been cancelled and the 
company released from liability. If the cancellation had been in 
writing, the defense would have been founded on it, and it, or a copy, 
should have been filed with the answer. The defense was not based 
upon the entries in the books of the company, nor upon the other 
exhibits contained in such paragraphs. If the motion had embraced 
the policy of insurance and the various letters copied into the 
answer, it should have been sustained. The only substantial aver- 
ment in the paragraph in question, was that the policy sued on had 
been canceled before the destruction of the boat. All the other mat- 
ters constituted the evidence tending to prove the cancellation. Un- 
der the Code a party is required to state facts and not plead his evi- 
dence. The practice adopted in the present case is not to be en- 
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couraged. Van Schoiack vs. Farron, 25 Ind., 310; Lytle vs. Lytle, 
37 Ind., 281. 

We are of the opinion that the court committed no error in over- 
ruling the demurrer to the second and fourth paragraphs of the an- 
swer. They were substantially good. The action was based upon 
the policy which insured the boat against accidents on the Arkansas 
River and Mississippi River, between Memphis, Tenn., and New Or- 
leans, in the State of Louisiana. 

It was alleged in the complaint that the boat was sunk on the 
Mississippi River below Memphis. The defense set up in the second 
and fourth paragraphs was, that such policy had been canceled be- 
fore the destruction of the boat, and that consequently the company 
was released from liability. This was a defense to the action. 

It is insisted by counsel for appellant, that these paragraphs were 
bad, because it was not averred that such cancellation took place with 
the knowledge and consent of the appellant. There could have been 
no rescission or cancellation without his knowledge and consent, and 
we think such knowledge and consent are implied in the word can- 
celed. The manner of the rescission and cancellation was matter of 
proof on trial. 

The fourth paragraph contained many redundant averments, un- 
necessary exhibits, and much useless verbiage, but such defects could 
not be reached by a demurrer. They should have been stricken out 
on motion or by the court of its own motion. Hynds vs. Hays, 25 
Ind., 31. . 

We are not required to determine whether the court erred in over- 
ruling the motion for a new trial. 

The appellant moved to suppress certain questions and answers in 
deposition of William B. Cassilly and H. Byron Carter, but the mo- 
tion was overruled and an exception taken. Afterward the appellant ob- 
jected on the trial of the cause to reading as evidence such questions 
and answers. The objection was overruled and exception taken. 
These rulings were assigned as reasons for a new trial, and are urged 
in argument here. The motion was addressed to the 8th, 9th, 10th 
and 18th questions and answers in the deposition of Cassilly. 

*“ Interrogatory 8.—According to the custom and usage of insurance 
companies, was there or not any difference in the rate of premium 
charged for the permission to navigate thej Mississippi River between 
Cairo, Ill, and Memphis, Tenn., and the Ohio River and its tribu- 
taries, except the Wabash, and that charged for the additional privi- 
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lege of navigating the Arkansas River and the Mississippi River below 
Memphis, Tenn.? If yea, what was the additional rate? Give it by 
months or years, and the reasons for such extra charge. 

“ Answer.—According to the custom and usage of insurance com- 
panies there is a difference between the rates charged for Ohio Rives 
and tributaries, and for Mississippi River between Cairo and Memphis, 
which is from 1 to 2 per cent. according to classification of boats; also 
an increased risk for the Mississippi River below Memphis, and still 
greater risk in the Arkansas River, for which from 6 to 10 per cent. 
additional is charged, according to the classification of boats and views 
of different underwriters.” 

The question was objected to as leading, and the evidence sought 
to be elicited also objected to as immaterial and irrelevant. We do 
not consider the question as leading, but we regard the evidence 
elicited by the answer as being immaterial and incompetent. If there 
was no difference in rates, then the appellee charged and received ex- 
tra pay for an additional privilege, for which there should have been 
no extra charge. Ifthere was a difference in rates, the appellant agreed 
to and paid such difference. In either event no light was thrown upon 
the question in issue. There was no question as to whether the appellee 
had charged unreasonable rates. The applicant made no objection to 
the rates, but paid the rates charged. Besides, the evidence as to the 
custom or usage of insurance companies was incompetent under the 
question at issue. The custom of other companies would not be 
binding upon the appellee, and the custom or usage of the appellee 
could not change or affect the written contract of the parties. The 
motion should have been sustained. 

“ Interrogatory 9.—Was the extra privilege referred to and the can- 
cellation entered upon your record on the authority of those two letters, 
Band C? 

“Answer.—Yes sir. The privilege was asked to cover the Arkansas 
River. The assistant secretary, in writing the privilege, mentioned 
the Mississippi River below Memphis, in order to give him the priv- 
ilege of reaching the Arkansas. The cancellation by Atwood & Ni- 
cholas was intended to cancel the same privilege, and the returned 
premium was made to cover the whole privilege.” 

The ninth question was directly leading. All of the answers except 
the word “ Yes sir,” were not responsive to the question propounded. 
Besides, the balance of the answer was illegal and incompetent, as it 
tended to vary and contradict the express terms of the policy. 

The language of the policy is “in consideration of six per cent. ad- 





344 Report of Decisions. [May 


ditional premium, privilege is hereby granted the steamer Empire to 
navigate the Arkansas River and the Mississippi River below Cairo, 
Illinois.” The privilege granted was to navigate the Arkansas River 
its entire length, and the Mississippi River below Cairo, Illinois. 

The witness says: “The privilege was asked to cover the Arkan- 
sas River. The assistant secretary, in writing the privilege, men- 
tioned the Mississippi River below Memphis, in order to give him 
the privilege of reaching the Arkansas.” 

When a contract is reduced to writing, the legal presumption is that 
the entire contract as finally settled is embraced therein, and all nego- 
tiation or stipulations between the parties which preceded or accom- 
panied the execution thereof are to be regarded as merged in it, and it 
is to be treated as the exclusive medium of ascertaining the contract by 
which the parties bound themselves. The Cincinnati etc. R. R. Co. vs. 
Pearce, 28 Ind., 502. 

Parol testimony cannot be received to contradict or vary the terms 
of a written agreement. Oiler vs. Gard, 23 Ind., 212. In La Farge 
vs. Ricket, 5 Wend., 187, it was said that, “ when the legal construc- 
tion and effect of an instrument are well settled, itis varying the 
instrument to show that the parties intended something else, as much 
as it would be to prove that the terms used were not in accordance 
with the previous agreement.” 

The Court of Appeals of New York, by Selden, J., in the case of 
Ruse vs. The Mutual Benefit Life Ins. Co., 23 N. Y., p. 516, states the 
whole matter clearly and succinctly: 

“Nothing is better settled than that where two parties have entered 
into a written contract, all previous negotiation and propositions in 
relation to such contract, whether parol or written, are to be regarded 
as merged in the final agreement. Such preliminary matter may some- 
times be admissible under the rule which admits evidence of the sur- 
rounding circumstances for the purpose of explaining an ambiguous 
expression, but never when the terms of the contract are clear and 
explicit. The legal inference in all such cases, if the contract varies 
from what has been previously said or written, is, that the parties 
upon further consideration have changed their views. Policies of in- 
surance are no exception to this rule.” 

If the appellant did not apply for, and if the appellee did not in- 
tend to grant to him the privilege of navigating the Mississippi River 
below Memphis, but only intended to grant the appellee the privilege 
of navigating the Mississippi River from Memphis to the mouth of the 
Arkansas River, as a means of reaching the latter river and as an in- © 
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cident to such privilege, then the appellee should have alleged such 
facts in his answer, shown how the mistake was made, and prayed 
for a reformation of such instrument, and when so reformed it should 
be allowed as a bar to the action. This might have been done in this 
action, but it is well settled by repeated adjudications of this court, 
that the mistake must be alleged and affirmative relief asked for, as 
in a cross bill, that the instrument may be reformed. Rigslee vs. Trus., 
21 Ind., 227 ; Rhode vs. Green, 26 Ind., 83 ; Conger vs. Parker, 29 
Ind., 380. 

“ Interrogatory 10.—After the extra privilege above named was can- 
celled, was it or not ever regranted by the company ? 

“ Answer.—It was never regranted.” 

The objection urged to this question was that it was leading. 

We think the above question was necessarily leading, and not ob- 
jectionable on that ground. 

The thirteenth question to Cassilly, and the answer, were as follows: 

“Interrogatory 13.—Am I to understand that the copy submitted will 
be an exact copy of the policy issued to Hicks King, if the privilege 
of April 16th, 1868, and cancellation of July 13th, 1868, are omit- 
ted ? 

“Answer.—Yes sir.” 

The above question could.not have been well asked in any other 
form, and we see no objection to it. 

The motion to strike out parts of the deposition of H, Byron Car- 
ter, was directed against the 5th, 6th, 7th, 8th and 9th questions and 
answers, which are as follows : 

“Interrogatory 5.—Attach and make part of this deposition, marked 
D, and your initials, true copies of the entries on the books of the 
company of the original insurance, privilege and cancellation afore- 
said. 

“ Answer.—I have done so, and marked as desired, and make them a 
part of my deposition.” 

The entries referred to, marked D, embrace memoranda of the pol- 
icy, of the extra privilege, and a cancellation of the extra privilege. 

We know of no rule of evidence, or statute of this State, under 
which these copies of entries on the appellee’s books were admissible 
in evidence on appellee’s behalf. It is true that these copies are 
verified by the oath of the deponent, but they are not “ sworn copies ” 
within the meaning of section 284 of our practice act. 2G. & H., 
184. For the deponent does not state that he has the legal custody of 
appellee’s books ; nor does he state that the copies marked D are 
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true and full copies of the original entries, nor that such original en- 
tries have remained unaltered from their date, to the best of defend- 
ant’s knowledge and belief. 

These copies, marked D, were therefore inadmissible under our 
code as evidence of appellee’s acts and proceedings in relation to the 
matters referred to in said copies. And the court below clearly erred 
in overruling appellant’s motion to suppress the said fifth interrogato- 
ry to, and answer of, the deponent, H. Byron Carter, and in admit- 
ting the said copies, marked D, as evidence in this case. And the 
same remark will apply to all of the copies of books which are made 
parts of any of the depositions taken by appellee, and which were 
admitted in evidence by the court below, over appellant’s objections 
and exceptions. None of these copies were “sworn copies” within 
the requirements of the section above cited of our practice act, and 
none of them were legally admissible in evidence. Section 284 is as 
follows : 

Sec. 284. “The acts and proceedings of corporations may be 
proved by a sworn copy of the record of such acts and proceedings; 
the oath may be made by the person having the legal custody of such 
records, and shall state that such transcript is a true and full copy of 
the original, and that such original has remained unaltered from its 
date, to the best of deponent’s knowledge and belief. Such sworn 
copies shall be received as evidence in all cases in which the original 
would be evidence.” 

By the above section it is provided that “such sworn copy shall be 
received as evidence in all cases in which the original would be evi- 
dence.” It was not intended to exclude the original, but the section 
was adopted as a matter of convenience. It has been so held by this 
court. Madison R. R. Co. vs. Whitsell, 11 Ind., 55; Green vs. The 
City of Indianapolis, 25 Ind., 490; Weston vs. Lumly, 33 Ind., 486. 

It was held in Smith vs. The Ind. and IIL, R. R. Co., 12 Ind., 61, 
that a copy of the acts and proceedings of a corporation must be au- 
thenticated as required by section 284 of the Code. Conceding, with- 
out deciding, that the record of a corporation might be authenticated 
and made a part of a deposition, the proof would have to conform to 
the requirements of section 284, supra, which was not done in the 
present case. 

It is not every entry which may be made in the books of a corpora- 
tion that becomes evidence when offered by the corporation. If the en- 
try noting the rescission of the contract and the cancellation of the extra 
privilege was made without the knowledge and consent of the appellant, 
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the entry would not be binding upon him and would not be admissible 
as evidence of the facts recited, but such facts might be proved other- 
wise. Ex parte entries could not become evidence for the corporation, 
though they might be evidence against it. 

We are not prepared to say, from the facts disclosed by the record, 
whether such entry was made under such circumstances as to make 
it evidence if properly authenticated. 

“ Interrogatory 7.—After the said extra privilege was cancelled, was 
it ever or not regranted ? 

“ Answer.—Not to my knowledge.” 

Our ruling is the same as on tenth question in deposition of Cassilly. 

The eighth interrogatory and the answer of Carter, which are pre- 
cisely like the eighth propounded to Cassilly, were objected to for sim- 
ilar reasons, and we need not repeat what we then said. 

** Interrogatory 9.—Where a boat is already insured, with privilege 
to navigate the Mississippi River from Cairo to Memphis, is it or 
not usual to make an extra charge for permission to navigate the Mis- 
sissippi River below Memphis, and if so, at what rate? 

“ Answer.—TIt would be customary to make an extra charge, as the 
original rate charged upon limited navigation would be predicated 
upon that limited navigation. The additional rate would depend 
upon the class of boat. If a stern-wheeler, probably about two per 
cent. additional. 

The above question is in substance the same as the eighth question 
asked of Cassilly, and for the reason there stated we think it should 
have been suppressed. 

The question, however, is subject to another objection. It was left 
to the witness to determine whether the usualness of making an ex- 
tra charge refers to insurance companies generally, or to the appellee 
in particular. Neither the question nor the answer discloses what was 
meant. 

The court, over the objection of appellant, permitted the appellee 
to read in evidence what was said to be a true copy of the original 
policy. The appellant filed with this complaint a copy of the first 
policy. Upon the trial he read in evidence the original policy. 
There was no pretense that it was not the true and genuine policy 
as signed by the appellee and delivered to the appellant. We are un- 
able to see the necessity or propriety of again reading the policy in 
evidence, if the one read by the appellee had been an exact copy of 
the original. But the one read was not a copy. It was not signed, 
or couutersigned or sealed by the officers of the insurance company, 
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or by any other person. It had no more legal effect than so much 
blank paper. Besides, there was inserted in the body of it the follow- 
ing words : 


“ April 16th, 1868. Privilege granted to navigate the Arkansas 
River and the Mississippi River below Cairo, Ill. Extra rate six per 
cent.; additional premium $337.50.” 


“July 13th, 1868. Above privilege cancelled ; return premium, 
$202.50; earned $135.” 


The original policy was issued, properly signed, countersigned and 
sealed, and delivered to the appellant on the 24th day of January, 
1868. It was therefore impossible that the entries made in April 
and July following could have been in the original policy. Besides, 
the mode adopted of proving the cancellation of the extra privilege 
is unknown to the law. 

The court also permitted the appellee to read in evidence, over the 
objection and exception of appellant, what was called a copy of the 
privilege to navigate the Arkansas River and the Mississippi River 
below Cairo, Ill. The appellant had read in evidence the original. 
The paper read was not signed by any person, and had indorsed on 
it its cancellation. It is not necessary for us to add to what we have 
said in reference to the admission in evidence of the supposed copy 
of the original policy. 

The witness Mac. Huston, on the trial, was shown the additional 
privilege, and then was asked by the appellee to state what the 
paper was called. The appellant objected to the question because 
the same was immaterial and irrelevant, and further, because the 
paper itself showed what it was. But the court overruled the ob- 
jection over appellant’s exception, and the witness answered thus : 

“The Arkansas River privilege. The additional privilege to navi- 
gate the Arkansas River.” 

We are not aware of any principle of law or rule of practice which 
will justify the admission of such evidence. It was wholly immateri- 
al what the paper or privilege was called. The question was what 
privilege was granted, and this was best determined by an inspection 
and construction of the policy itself. There was no ambiguity, either 
patent or latent. The language was plain and express, and needed 
no interpretation. If the language employed to express the contract 
had been put into the policy through mistake or accident, the remedy 
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was by a reformation of the contract. The force and effect of a writ- 
ten instrument cannot be explained away or destroyed by evidence as 
to what it was called. 

There was no controversy in the court below as to the granting of 
the extra privilege or the destruction of the boat. The real question 
was, whether there had been a rescission of the contract. If the in- 
surance company surrendered to the appellant his premium note 
upon an agreement that the entire privilege was to be surrendered, 
then the liability of the company terminated. The appellant admits 
that the privilege to navigate the Arkansas River was surrendered. 
The appellee contends that the entire privilege was surrendered, and 
to establish such fact he was permitted to prove by parol evidence 
that the company never intended to grant to the appellant the privi- 
lege of navigating the Mississippi River below the mouth of the Ar- 
kansas River, and to read in evidence the entries taken from the 
books of the company showing cancellation of the entire privilege. 

There is no room to doubt that under the issues such evidence was 
incompetent and inadmissible. Did such incompetent evidence have 
any influence upon the mind of the learnec‘ and usually very accurate 
judge who presided at the trial of this cause? The presumption is 
that it did, and unless it appears that it did not, we must reverse the 
judgment. 

In Thompson vs. Wilson, 34 Ind., 94, this court quoted with ap- 
proval the following language used in the case of Belden vs. Nicolay, 
4 E. D. Smith, 14: 

“But when illegal evidence is, in fact, received, and the return 
states in terms that the finding of the court below is upon considera- 
tion of all the evidence given upon the subject, we are not at liberty 
to disregard the error. In such case it not only appears that the im- 
proper testimony may have influenced the court in its finding upon 
the facts, but that it did so.” When illegal evidence has gone to a 
jury, it may be withdrawn by the court and the jury directed to disre- 
gard such evidence. There is nothing in the record showing that the 
court disregarded any of the evidence which had been admitted. In 
such case we are bound to presume that the court took into consider- 
ation all the evidence which had a bearing upon the issue ; but such 
presumption would not be indulged where wholly immaterial and ir- 
relevant evidence had been admitted. 

There is a direct conflict in the evidence of Mr. Huston and the ap- 
pellant upon the material points that had an important bearing upon 
the determination of the cause. 
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The improper evidence may have influenced the decision of the 
court. 

The residue of the evidence, after the improper evidence is rejected, 
is not so conclusively in favor of the finding of the court that we can 
say that such improper evidence had no weight in the decision of the 


court. 
The judgment is reversed with costs, and the cause is remanded 


for a new trial in accordance with this opinion. 


COURT OF APPEALS OF NEW YORK. 
DECIDED DECEMBER 23, 1873. 


THE EXCELSIOR FIRE INS. CO. er at., Respondents, 
vs. 


THE ROYAL FIRE INS. CO., OF LIVERPOOL, Appellant. 


Held, that the defendant by making a motion to nonsuit, concedes that the court 
may pass upon the facts presented, and that this rule is not changed by the 
presentation of facts not made at'the Circuit Court. 

Held, that a contract for reinsurance need not differ from one of original insurance, 
but the claim that the contract is one of reinsurance, must be in some way sus- 
tained by proof. 

Held, that while the law specially regards the substance matter in a contract of in- 
surance, yet it cannot disregard the form when it expresses the intention of the 
parties. 

Held, that the powers granted to the husband of Mrs. ©. as her agent, gave him a 
sufficient insurable interest to act as agent to procure for her the desired insur- 
ance. 

Held, that C. having received general directions to obtain insurance on the proper- 
W with the money of the principal, Mrs; C., these were the acts of Mrs. ©., and 

e company was bound by the contract made with her. 

Heid, that C. being an agent of his wife in managing her mortgage interest and in 
tage insurance, it was not necessary for her to be informed of or affirm 

is actions, but that she became immediately responsible for their performance. 

Held, that the fact that Mrs. C. stated in her proofs of loss that the policies were 
procured without her knowledge, and that she was ignorant of the agent’s in- 
——— to substitute them for other policies, does not amount to a repudiation 
ofthem. , 

Held, that a mortgage on a mill must be taken to comprehend the machinery and 
fixtures of the mill. 


Held, that the fact that Mrs. C. had paid only a part of mortgage does not prevent 
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her recovering on the policies to the full amount she had bargained and agreed 
to pay. 

Held, that the claim that Mrs. ©. having been insured upon her mortgaged interest, 
and that eet the mortgaged property was sold for more than she had 
paid, and therefore she suffered no loss and has no claim against the defend- 
ants, is not tenable, but that her insurable mortgage interest was limited by the 
amount which she agreed to pay. 


Held, that a mortgagee who has insured his mortgage interest at his own expense 
and for his own indemnity, with no agreement with the mortgagor, is not bound 
on Se exhaust his remedy on the mortgage before he can make any claim upon 

e insurer. 


On the 7th of May, 1862, and the Ist of August, 1865, James Con- 
nolly, then being the owner thereof, mortgaged to David Dows and 
others the property situated in the city of Rochester, known as the 
Boston Mills, being a flouring mill, with the usual mill machinery, by 
two mortgages, each to secure the payment of $10,000. On the 23rd 
day of July, 1870, Mrs. Connolly, the wife of the mortgagor, entered 
into a contract with Dows and others, by which, in consideration of 
the sum of $15,000 paid and agreed to be paid, the latter agreed to 
assign to her the mortgage above mentioned. On the 7th of Decem- 
ber, 1870, Mrs. Connolly, through her husband acting as agent for 
her, procured a policy of insurance in the Excelsior Fire Insurance 
Company,'upon her mortgage interest, to the amount of $3,750, of 
which $1,250 was upon the building and $2,500 on the machinery 
and fixtures therein; and also at the same time a like policy of insur- 
ance upon the same interest in the Commonwealth Insurance Company. 
These policies were obtained from William McCarthy, the agent of 
these companies at Rochester. The agent made his daily returns to 
his principals, and within a day or two received instructions to cancel 
the policies, whereupon he instructed his clerk to apply to French & 
Smith, the agents of the defendant, to procure the risk to be reinsured. 
There is a difference of recollection between Mr. Tyler and Messrs. 
French & Smith, as to whether the original receipt given by French 
& Smith, anticipative of the policy, was for reinsurance or for insur- 
ance to Mrs. Connolly direct ; but on the 20th of December a policy 
was issued to Mrs. Connolly, dated on the 7th, for the same amount, 
upon the same property, and covering the same risk as the policies 
issued by the Excelsior and Commonwealth. This was delivered to 
Mr. Tyler, Mr. McCarthy’s clerk, who made an effort to find Mr. 
Connolly and deliver it to him for his wife, but was unable to do so. 
The property was destroyed by fire on the 22nd December, 1870. 

On the 23rd Mr. Connolly, for his wife, gave McCarthy a check to 
pay the premium of insurance, which was payable to the order of 
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French & Smith, was delivered to them, who on that day gave a re- 
ceipt for the premium on the policy of the defendant in suit. On the 
13th of April, 1871, Mrs. Connolly assigned to the plaintiffs the claim 
against the defendant upon the policy in question. It was admitted 
that the plaintiff Tweed was, prior to the commencement of this suit, 
and the assignment, appointed the receiver of the Commonwealth. 
At the close of the plaintiff’s case, the defendant’s counsel moved for 
a nonsuit, and at the close of the case renewed his motion and also 
raised sundry other questions. 


Amasa J. Parker, for Appellant : 


I. The plaintiffs have entirely failed to sustain their claim under the 
first count of the complaint. There was no contract of reinsurance. 
The defendant expressly refused to reinsure, and therefore the policy 
was made direct to Mrs. Connolly to take the place of the canceled 
policies. ; 

The court cannot make a contract for the parties which they ex- 
pressly refuse to make for themselves. 

Nor will the law construe a contract in opposition to its plain lan- 
guage, as well as the express verbal agreement of the parties. 

On this point the Supreme Court held with us, and the real contro- 
versy in this case is as to whether the plaintiffs have a right to reco- 
ver on the second count. 

IL. The plaintiff has no right to recover under the second count. 
On the undisputed facts of this case there was never a valid contract 
of insurance between Mrs. Connolly and the defendant. Bentley vs. 
Col. Ins. Co., 17 N. Y., 423; N. ¥. Central vs. Protection Ins. Co., 14 
N. ¥., 85; 41 Barb., 353; 17 Barb., 182; Kinney vs. Kernan, 49 
N. Y., 164 ; Rodermund vs. Clark, 46 N. Y., 354 ; Bigelow on Estop- 
pel, 578. 

ILL. This policy was procured by McCarthy and held by him for the 
purpose of exchanging it with Mrs. Connolly, and taking up and can- 
celing the two policies she held against the Excelsior and Common- 
wealth companies. 

But it was never done ; the two policies were in her possession af- 
ter the fire, and are still in her possession. They have never, to this 
day, been canceled. They are still in force, and the case shows she 
is endeavoring to enforce them. She sent in her proofs of loss for 
that purpose on the 5th of January, and there is no evidence that she 
has abandoned her claim. 
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The defendant, in issuing its policy, acted entirely on the condition 
that the previous policies should be canceled. Its agents refused to 
reinsure. They would only “insure direct” in the place of the policies 
agreed to be canceled. The defendant issued its policy on the repre- 
sentation thus made, that it was the sole insurer, and that the whole 
amount of insurance on the property should be $7,500. If the de- 
fendant’s policy is operative, the amount insured is $15,000, which is 
double the amount of interest which it is claimed Mrs. Connolly had 
in the property. It would be a fraud upon the defendant to hold this 
policy valid. No company would consent to take such a risk. It 
would hold out too great a temptation to burn the property for the in- 
surance money. The two companies now plaintiff insisted on cancel- 
ing their policies when the whole amount insured was supposed to be 
$7,500. They now seek to put upon the defendant an insurance for 
twice that amount, though the defendant expressly refused to insure 
unless the previous policies were canceled. 

IV. The plaintiffs took nothing under Mrs. Connolly’s assignment 
to them of 13th of April, 1871. 

V. The court erred in refusing to decide that $2,500 was all the in- 
surance of Mrs. Connolly as mortgagee in the policy issued by the de- 
fendant. 

VI. But if the policy of the defendant was a valid contract, and the 
plaintiffs have a right to enforce it, then how much are they entitled 
to recover ? 

The measure of damages is the loss sustained by the party insured, 
and not the loss sustained by the mortgagor. Ogden vs. East River 
Ins. Co., 50 N. Y., 388 ; Flanders on Ins., 864, and cases cited ; Ker- 
nochan vs. Bowery Co., 17 N. Y., 436, 437. 


W. F. Coaswett, for Respondents : 


I. The insurance in question was in point of fact, whatever may 
have been its form, a contract of reinsurance. It was applied for by 
the agent of the plaintiffs, as an insurance to relieve the plaintiffs of 
the risk which they had assumed, and although the policies were never 
exchanged, if Mrs. Connolly had collected the policies of the plaintiffs, 
they would have been entitled to subrogation to her rights against 
the defendant. Therefore the plaintiffs were well entitled to recover 
under the first count in the complaint. 

Il. The plaintiffs are equally well entitled to recover under second 
count, where they claim as the assignees of Mrs. Connolly. Parsons 
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on Insurance, vol. 1, p. 49, and cases cited in note 7, p. 50, and cases 
cited in note 1; Thompson vs. A. T. L. & S. Ins. Co., 46 N. Y., 674; 
Tinney vs. The Fairhaven Ins. Co., 5 Metcalf, 192. 

III. The plaintiffs had a legal right to take an assignment of this 
claim under the circumstances under which it was made, it being 
simply in furtherance of the original purpose for which the policy was 
issued. 

IV. The plaintiffs had a right to reeover although they had not paid 
the loss incurred. The Home Ins. Co. vs. The Mutual Safety Ins. 
Co., 1 Sandford, 137 ; Eagle Ins. Co. vs. Lafayette Ins. Co.,9 Ind., 
443. 

V. The plaintiffs, considering them now as the assignees of Mrs- 
Connolly, had a right to. recover irrespective of the question of how 
much she had paid Messrs. Dows & Co. She was personally bound 
to pay the whole $15,000, and it did not concern the defendant 
whether she had paid any part of it. In point of fact she had paid 
$7,500, which, with interest, was more than the policy of the defend- 
ant. 

VI. The court properly directed a verdict for the whole amount. 
The mill, which was worth $4,000, was insured by the defendant for 
$2,500. The defendant’s counsel claims that the policies of the plain- 
tiffs are to be treated as outstanding policies, and that so the mill was 
insured for $5,000, but the counsel is in error in this assumption. The 
policy of the defendant was issued for the protection of the plaintiffs, 
and, as I have already said, if they had paid their policies they would 
have been entitled to have been subrogated against the defendant. 

VII. The General Term did not agree with the counsel for the 
plaintiffs in the next preceding point, and did treat the policies as out- 
standing and concurrent, and has corrected the verdict accordingly. 


Foteerr, J. 


This case comes up on exceptions to a refusal of motion for a non- 
suit of the plaintiffs, made first at the rest of the plaintiffs’ case, and 
again at the close of all the proofs. 

The defendant, by making this motion, concedes that the court 
may pass upon the facts—indeed, that there is no dispute as to the 
facts—and nothing, therefore, to be submitted to the jury. Winchell 
vs. Hicks, 18 N. Y., 558. That they have presented in this court 
questions not made at Circuit, cannot alter this rule. We must, there- 
foro, dispose of the case as we deem the facts to be, from our view of 
the evidence, returned. 
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The claim of the plaintiffs, that the policy issued by the defendant 
was one for the reinsurance of the former against the risk taken by 
them, cannot be maintained. There is nothing in the form of the 
policy to indicate that it is a contract for reinsurance. It seems, it is 
true, that a contract for reinsurance need not-differ in form from one 
for original insurance. N. Y. Bowery Ins. Co. vs. N. Y. Fire Ins. Co., 
17 Wend., 359. In the absence, however, of any distinctive form of 
policy, the claim that the contract is one of reinsurance must be in 
some way sustained by the proof, more especially where, as in this 
case, the policy in terms runs to another than the one who claims the 
benefit of it as a contract for reinsurance. The testimory in this case 
falls far short of doing this. It is true that the agent of the plaintiffs 
applied to the agents of the defendant for reinsurance of the risk 
taken by the Commonwealth Company. 

It was testified to, that the application was accepted.and a binding 
receipt given. This is denied in the testimony given for the defendant. 
But if it be conceded to have been proven, it is also proven that the 
agreement to reinsure was thrown up by consent of both parties; that 
the binding receipt was returned; that it was expressly agreed that 
the policy to be issued by the defendant should not be one of reinsur- 
ance; that it should be one of insurance, running directly to the orig- 
inal assured, and so it was insured. The purpose of its procurement by 
McCarthy was two-fold: that in accordance with the directions of his 
principals he might cancel the policies issued by him for them, and 
that he might retain the patronage of Connolly by procuring this in- 
surance for him. The relief of the plaintiffs from this contract was the 
object of McCarthy. Yet it was to be effected according to his first 
purpose, not by a continuance of their contract, and a repose by them 
upon the contract of the defendant as one of reinsurance, but by a 
substitution of the latter for the former, and a cancellation of the 
former when substitution was made. 7 

This is plain. The clerk of the plaintiffs’ agent wrote to Mrs. Con- 
nolly, it is inferable, to that effect, as soon as the contract of the de- 
fendant was obtained. This does away with the idea of reinsurance. 
For as soon as the policies of the plaintiffs should be canceled by their 
agent, they would have nothing to risk, hence no insurable interest, 
and if the contract from the defendant was of reinsurance upon the 
cancellation of the policies of the plaintiffs, it ceased. 

It is true, as urged by the plaintiffs, that in dealing with contracts 
relating to insurance, the law looks very much to the substance of 
the matter and the real intent of the parties, and does not adhere 
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with tenacity to the mere form; yet that does not lead to a disregard 
of the form when it is plain that it expresses the intention of the 
parties, and is the very shape of the contract made by them. 

The plaintiffs cannot recover upon the transactions disclosed in the 
testimony upon the ground of reinsurance. There are facts in the 
case, however, which dispose of the objections of the defendant to the 

plaintiffs’ recovery on the policy as one of original insurance, assigned 
* to the plaintiffs. It is from that Mrs. Connolly, the assured named, 
had an insurable interest in the property; that James Connolly, her 
husband, was her agent acting for her in looking after her interests 
on the mortgages bought of Dows & Co., and in 'procuring insurance 
for her; and in paying the premiums upon the policy issued by the 
defendants ; and that he paid it knowing it was going to the defend- 
ants for their policy theretofore issued—not only this, but from his 
power and authority as her agent he had an implied authority to con- 
tract the business according to the ordinary custom of trade, and in 
the manner in which the matters entrusted to him were usually ac- 
complished. Hence he had authority to employ McCarthy to procure 
for him and for her the desired insurance. 

It appears that Connolly did not name to McCarthy any company 
from which he wished insurance; but stated the amount he wished, 
and that it be put in some good company. The act of McCarthy in 
obtaining the insurance from the defendants, and the act of Connolly 
in paying practically with the money of the principal for premium on 
this insurance, with knowledge of the policy upon which it was paid, 
were the acts of Mrs. Connolly and bound the defendants to her, and 
she to them, in the contract which they issued to her, from the date 
at which the proposition for insurance was accepted by the defend- 
ants and the binding receipts issued. Nor is this position open to 
the objection that McCarthy being the agent of the plaintiff could 
not act for Connolly and for her. In any negotiation in which he 
represented an interest in opposition to hers, this would be so. In 
procuring the insurance from the defendant he represented only her, 
and was bound only to guard her interests. There was no conflict- 
_ing duty upon him. He had no authority, so far as is shown from 
the plaintiffs, to procure this insurance, and did not act for them 
therein. These facts are of great importance—indeed of controlling 
influence. 

The defendants lay great stress upon the fact that the policies of 
the plaintiffs were not in fact canceled, and insist that there was an 
agreement with the defendants that this should be done. The case 
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does not disclose an agreement with defendants so to do. It was, in- 
deed, mentioned to the agents of the defendants, that cancellation 
had been directed by the plaintiffs. It does not appear that it was 
part of the agreement for issuing of this policy, nor that it was an 
inducement to the issuing of it ; no word to that effect is in the poli- 
cy. On the contrary, by express words, other insurance is permitted 
without notice, until notice is required. A willingness was expressed 
by the defendants’ agents at the time this policy was issued to take a 
risk to the amount of $10,000. Save the danger there might be of 
over-insurance, the continuance in existence of the policies of the 
plaintiffs would, in case of fire, have been a benefit to the defendants; 
and the idea of the General Term that they remained in force, was 
of benefit to the defendant. It doubtless was the moving purpose 
of the agent of the plaintiffs—he being directed by them to cancel— 
to obtain that which would stand instead with the insured, and thus to 
relieve his principals and retain to himself her patronage. 

It does not appear that it influenced: the local agents of the defend- 
ant, or that they had any purpose to relieve any one, or that their 
action was at all conditional, save upon the affirmance of it by the 
general agent at Albany. He was not informed of the policies of the 
plaintiffs when he approved of the risk taken for the defendant, and 
when he issued an original policy for them to Mrs. Connolly he could 
not, therefore, have been af all influenced in his action by any con- 
sideration of cancellation of the plaintiffs’ policies. It is safe to say, 
that there was no agreement nor condition, nor understanding, that 
there should be a cancellation of the plaintiffs’ policies before this 
policy became a binding contract. It is also argued that Mrs. Con- 
nolly could not both disaffirm and affirm this contract after the fire ; 
that she could once only elect which she would do, and that an elec- 
tion, when made, was conclusive upon her. There are difficulties in 
the way of sustaining this position; not to mention others, this one 
is sufficient. We have already stated that Connolly was the agent 
of his wife in the management of her mortgage interest, and in pro- 
curing and paying for insurance to protect it, and that he paid the 
premium on this policy issued by the defendant with knowledge—he 
being her agent and McCarthy acting under him. Mrs. Connolly did 
not need to take action to affirm their doings for her. They were 
within the scope of the power and authority which her husband had 
as her agent. As soon as they acted, she was bound and the defend- 
ant were bound, and the contract made became hers whether she 
knew thereof or not. It was not a case which required a ratification 
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by her, before there was an ownership in her of the policy. Their act 
was her act, and she could not avoid its effects upon her rights and in- 
terests by inaction. Nor do we perceive that she has expressly repu- 
diated this contract, as is claimed by the defendant, even if a declara- 
tion of repudiation would absolve the defendant and her from their 
obligations to each other. The proofs of loss verified by her and 
served upon the plaintiffs are relied upon to make out a repudiation, 
She does, indeed, state in them that the policy was procured from 
the defendant by McCarthy, or by his direction or procurement, but 
without her knowledge, privity or information, or her knowledge of 
his intention so to do, and that she is informed that it was his inten- 
tion to substitute the same for other policies issued to her, of which 
intention she denies knowledge. This is the extent of her declara- 
tion as tending toward a repudiation of the contract. She does not 
say that she did not assent to his action, after it had come to her 
knowledge, nor does she say that she does not then assent to it. And 
there was reason for caution in the statements made in the proofs of 
loss. They were made on the 5th of January, 1871. The fire took 
place on the 22nd of December, 1870. A day or two after the fire, 
the agents of the defendant claimed to Connolly that his principals 
were not liable on the mill. It was incumbent on the assured, while 
she stated the facts with truth, neither to make any claim which the 
facts would not sustain, nor to give up any which they would. The 
proofs of loss state this existence. of the policy very much as they do 
that of the policies issued to Dows & Co., without comment on the 
bare facts which are set forth. It is not clear that the assured has 
in these proofs of loss put herself determinately upon aright of action 
against the plaintiffs alone, and disclaimed any right of action against 
the defendant. Upon another point made by the defendant, we think 
that even if an insurance company may not purchase and take assign- 
ment of, and prosecute a policy of insurance upon property where it 
has no interest and no claim is made against it, there is no reason why 
it, or a receiver of its effects, may not, in such a case as this, where a 
claim is presented against it, and it is not, while unadjudicated, entire- 
ly clear that liability does not exist, make such an arrangement as 
has been made with one who actually holds a policy issued by it. 
Quebec Fire Ins. Co. vs. St. Louis, 22 Eng. Law and Eq., 73; Mason 
vs. Saulsbury, 3 Doug., 61; Barry vs. Merch. Ins. Co., 1 Sanford, 
Chy. R., 280. 

Again, we are of the opinion that Mrs. Connolly had an interest as. 
mortgagee in the property insured by the defendant, to the full 
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amount at least of their policy. Though the language of the descrip- 
tion in the policy is involved, it must be taken to describe her mort- 
gage interest, not only in the mill, but also in the machinery and fix- 
tures, which in legal contemplation were included in the mortgage. 
Bigler vs. N. Y. Cent. Ins. Co., 20 Barb., 635 ; House vs. House, 10 
Paige, 138 ; Snedeker vs. Warring, 2 Kernan, 170. And though the 
risk was divided upon the building, and upon the machinery, etc., the 
loss upon each was greater than the amount named in this policy. 
She had not, it is true, paid but.a portion of the amount she had 
agreed to give in purchase of the mortgage. But she was entitled to 
seek indemnity, not only to the extent to which she had paid, but the 
extent of the interest for which she had bargained and agreed to pay. 
This was the full amount secured and unpaid upon the mortgages. 

The defendant further claims that Mrs. Connolly having been in- 
sured upon her mortgaged interest, the loss sustained by her thereon 
for which a recovery can be had, can be no more than that which the 
mortgaged property shall fail to secure of her debt, and that as it was 
proven that the mortgaged property, after the fire, was sold for $11,- 
000, which was more than the amount she had paid on her contract 
to buy the mortgages, she suffered no loss, and therefore has no claim 
against the defendant. 

We have already stated our opinion, that her insurable mortgage 
interest, and hence the amount which she might lose, was not limited 
to the amount actually paid by her on that contract, but that it 
equaled the whole amount secured and unpaid upon the mortgages 
for which she was bound to pay. As there was due and unpaid upon 
the mortgages a sum of over $19,000, even if the premises had been 
available to her at the price at which they sold after the fire, there 
was still a deficiency of more than the amount of the defendant’s pol- 
icy. To this the defendant says, that if the plaintiffs’ policies are 
available to Mrs. Connolly for one purpose, as she claims, they are 
available to the defendant for another. They then insist that those 
policies should share in the payment of the loss, if any there is, and 
thus, that if the insured must exhaust the remedy against the mort- 
gaged premises, the amount for the defendant to pay will be much 
less than the amount adjudged against them. If the premises of the 
defendant’s argument are sound, they are right that such consequence 
would follow. Without deciding whether the policies of the plaintiffs 
are in existence so as to be available to Mrs. Connolly, and also to the 
defendant, for the purpose of this argument, we will dispose of the 
point upon the other branch of it. And this raises the question, 
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whether a mortgagee who has insured his mortgage interest in build- 
ings and fixtures and machinery, at his own expense and for his own 
indemnity, with no agreement or understanding with the mortgagor, 
must first exhaust his remedy on his mortgage before he can call upon 
the insurer to make good any part of the damage by fire to the prop- 
erty. 

The learned counsel for the defendant cited, for the affirmation of 
this position, Flanders on Ins., p. 360, and Angell on Ins, § 59. 
Flanders says of an insurance by a mortgagee: “It is not the specific 
property which is insured, but its capacity to pay the mortgaged debt.” 
Angell says: “It is but an insurance of his debt, and if his debt is 
afterward paid or extinguished, the policy from'that time ceases to 
have any operation, and even if the premises are after that destroyed 
by fire, he has no right to recover for the loss, for he has sustained no 
damage thereby.” These texts do not in terms sustain the proposi- 
tions of the defendant, and it is only as a corollary, if at all, that it 
can be deduced from them. If it is the debt only which is insured, 
it may be said that until the debt, or some part of it, is lost, there is 
no loss upon the policy, and that neither the debt nor any part of it 
is lost until the mortgagee fails to obtain it from an enforcement of 
his mortgage. Neither of these writers cites any decision which sus- 
tains the proposition of the defendant, except perhaps one. There 
are dicta in several cases which will be referred to. The one case is 
Smith vs. Co. Ins. Co., 17 Penn., St., 253. There Gibson, J., states 
as arule: “A mortgagee insures not the ultimate safety of the whole 
property, but only so much of it as may be enough to satisfy his 
mortgage; it is not the specific property which is insured, but its ca- 
pacity to pay the mortgage debt, and in effect the security is insured.” 
He does also, by way of illustrative enforcement of his argument, say, 
that a mortgagee insured cannot recover of the insurer for the loss by fire 
of a few shingles from a building, where the premises are left amply suffi- 
cient to secure him his debt. But when this case is closely scanned, it is 
this: that an insurance of a mortgage interest is an indemnity against a 
loss of that debt by a loss or damage to the property mortgaged ; that 
if the mortgaged property is, after the loss occurs to it, still enough 
in value to pay the debt, there has been in effect no loss; that the in- 
surer having paid the mortgage is entitled to have recourse to the 
mortgaged property, and therefore—and this is the point made on 
the argument of that case and the point decided—that any conceal- 
ment of the facts which affects the value of the property is an injury 
to the insurer and a material concealment which avoids the contract, 
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inasmuch as thereby the insurer is misled as to the value of the 
property on which he relies for ultimate security and reimbursement. 
The insurer having several mortgages upon the same property, insured 
his interest as mortgagee, but did not disclose the existence of but 
one, which was the last. This it was which was held to be a material 
concealment, and injurious to the insurer for the reason stated. 

We do not understand the learned judges to maintain that an in- 
sured mortgagee may not call upon the insurer to pay. the loss upon 
the property as long as the property remaining is enough to satisfy 
the debt. It is true, there are to be found dicta of learned and em- 
minent judges, which, it is claimed, go the length of the proposition of 
the defendants. See Aitna Ins. Co. vs. Tyler, 16 Wend., 385-397; 
16 Peters, where Chancellor Walworth says: “In the present case all 
the insurable interest which Schaeffer had in the property * * * * * 
was the amount of his unpaid purchase money, so far as the land 
upon which the house stood was insufficient to protect him from loss, 
and provided the purchaser was unable to pay the same.” See also, 
Carpenter vs. Prov. Ins. Co., 16 Peters, 495-501, per Story, J. It is 
not in either of these cases declared that the mortgagee can claim no 
more of the insurer than what the security for his debt fails to yield. 
And if that should be held to be the rational sequence from what is 
stated, it is certainly to be said, as is said, by Shaw, C. J., in King vs. 
State Ins. Co., 7 Cushing, 1-11-12, that a principle is stated not neces- 
sary to the decision of the cases. Kernochan vs. Barry Ins. Co., 17 
N. Y., 428, is cited also, in which T. R. Strong, J., says: ‘‘If the in- 
surance was of the debt, there should, to warrant a recovery, be a loss 
as to fhe debt, which has not occurred and cannot take place, as the 
mortgaged property still far exceeds in value the sum unpaid, and 
the debtors are solvent.” 

We do not think that this is a statement of a principle, but an argu- 
mentative statement of what would be the result of a supposititious case 
did it in fact exist, though neither its existence, nor indeed the possi- 
bility of its existence under like circumstances, is admitted. More- 
over it was not necessary to the decision of that case, even if it is 
taken as the statement of a principle. 

Mr. Parsons, in his book on Marine Insurance, (vol. 1, p. 229,) 
though inclining to the proposition presented by the defendants here, 
yet says: “We are not prepared to say that whenever the insured 
interest is a lien, the insurer may interpose as a bar to a claim for a 
loss the remaining sufficiency of the property to pay the debt.” And 
in his work on Contracts, (6th ed., 2nd vol., p. 330-40,) though he 
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says, “There is both reason and authority for saying, that in such 
case he has no claim on the insurer,” yet he adds, “ This may not be 
regarded as an established rule.” There are some authorities which 
tend to the contrary. It is apparent that if it is the debt only of the 
mortgagee which is insured, and that he has no claim against the in- 
surer until the mortgaged property is exhausted; that the same rule 
will apply as to the obligation of the mortgage debtor, and that the 
remedy against him must also be first exhausted, yet this proposition 
does not seem to receive sanction. In ‘Hancox vs. Fisk Ins. Co., 3 
Sumner, 132, the same eminent jurist who pronounced the opinion in 
16 Peters, (supra,) said: “It has been suggested that the plaintiff 
has in -fact sustained no loss, because, for anything that appears, he 
may still recover the debt due to him from the seamen, and if so, he 
has sustained no loss. * * * The question is not, in cases of this 
sort, whether the party has actually lost his debt, * * * but is whether 
he has lost the security for the debt.” * * In Russell vs. Un. Ins. 
Co., 1 Wash., C. C. R., 409, S. C., 4 Dallas, C. C. R., 419, it was con- 
tended by the defendants, as it is by the defendants here, that the in- 
sured might still resort elsewhere than to the insured, and that, there- 
fore, there was no loss. The court did not sustain the position, say- 
ing: that a loss had actually happened, and that though the lien was 
not destroyed, yet it was such a loss as that the insured might by an 
abandonment throw it upon the underwriter. And see Godin vs. 
Lond. Ass. Co., 1 Bun., 489. In the absence of direct authority, how 
is the reason of this matter? Can it be said in any strict or legal 
sense that the defendants have contracted to indemnify Mrs. Connol- 
ly for a loss of her mortgaged debt? whence is their power to guar- 
antee the payment or collection of a debt? Fire underwriters in these 
days, in this State, are the creatures of statute, and have no rights 
save such as the State gives to them. They may agree that they will 
pay such loss or damage as happens by fire to property, they are 
limited to this. It was not readily that it was first held that they 
could agree with a mortgagee or lienor of property, to reimburse to 
him the loss caused to him by fire. He is not the owner of it; how 
then can he insure it? was the query, and the effort was not to enlarge 
the power of the insurer so that it might insure a debt, but to bring 
the lienor within the scope of that power, so that the property might 
be insured for his benefit, and it was done by holding, that as his 
security did depend upon the safety of the property, he had an in- 
terest in its preservation, and so had such interest as that he mighi 
take out a policy upon it against loss by fire, without meeting the ob- 
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jection that it was a wagering policy. The policy did not, therefore, 
become one upon the debt and for indemnification against its loss, 
but still remained one upon the property and against loss or damage 
to it. Itis doubtless true, as is said by Gibson, J.,in 17 Penn., (supra, ) 
that in effect it is the debt which is insured. It is only as an effect 
however—an effect resulting from the primary act of insurance of the 
property, which is the security for the debt. It is the interest in the 
property which gives the right to obtain insurance and the owner- 
ship of the debt—a lien upon the property creates that interest. The 
agreement is usually, as it is in fact in this case, for insuring from 
loss or damage by fire the property. The interest of the mortgagor 
isin the whole property, just as it exists undamaged by fire at the 
date of the policy. If that property is consumed in part, though 
what there be left of it is equal in value to the amount of the mort- 
gage debt, the mortgage interest is affected. It is not so great, nor 
so safe, nor so valuable, as it was before. It was for indemnity against 
this very detriment, this very decrease in value, that the mortgagee 
sought insurance and paid his premium. To say that it is the debt 
which is insured against loss is to give to most, if not all fire insur- 
ance companies, a power to do a kind of business which the law and 
their charter do not confer. They aré privileged to insure property 
against loss or damage by fire.. They are not privileged to guarantee the 
collection of debts. If they are, they may insure against the insol- 
vency of.the debtor. No one will contend this, and it will,be said, it 
is not by a guaranty of the debt, but an indemnity is given against 
the loss of the debt by an insurance against the perils of the property 
by fire. This is but coming to our position, that it is the property 
which is insured against the loss by fire, and the protection to the 
debt is the sequence thereof. As the property it is, which is insured 
against loss, it is the loss which occurs to it which the insurer con- 
tracts to pay, and for such loss he is to pay within the limit of his 
liability irrespective of the value of the property undestroyed. So as to 
the remark, that it is the capacity of the property to pay the debt 
which is insured ; this is true in a certain sense, but it is as a re- 
sult, and not as a primary undertaking. The undertaking is that the 
property shall not suffer loss by fire—that is in effect that its capacity 
to pay the mortgaged debt shall not be diminished. When an appre- 
ciable loss has occurred to the property from fire, its capacity to pay 
the mortgaged debt has been affected. It is not so well able to pay 
the debt which is upon it. The mortgage interest, the insurable in- 
terest, is lessened in value, and the mortgagee, the insurer, is affected, 
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and may call upon the insurer to make him as good again as he was 
when he effected his insurance. 

Another consideration: It is settled that where a mortgagee, or one 
in like position toward property, is insured thereon, at his own ex- 
pense, upon his own motion and for his sole benefit, and aloss happens 
to it, the insurer on making compensation is entitled to an assign- 
ment of the rights of the insured. This is put upon the analogy of 
the situation of the insured to that of a surety. If this analogy be 
made complete, then has the insurer no more right to refuse payment 
of the loss so long as the insured has other remedy for his debt, than 
has the surety. One as well as the other, as soon as the creditor’s 
right to make demand is fixed, must respond to it and seek his re- 
imbursement through his right of subrogation. And indeed the ap- 
plication of this equitable right of subrogation makes our view of this 
subject harmonious and consistent with all the rights and interests of 
all the parties. 

As we have viewed and treated this case, we are not required to 
meet the contention of the defendant, that though the two policies 
of the plaintiffs and the policy of the defendant be treated as sub- 
sisting contracts nominally for $15,000, yet as the premium on but 
half that sum was paid, there was really insured only the amount of 
$7,500. ‘We have not considered it necessary to pass definitely upon 
the question, whether Mrs. Connolly could pursue the plaintiffs upon 
the policies issued by them. The fact that the proofs of loss show 
that these were insurance upon the property running to James Con- 
nolly, the mortgagor, as the insured, but with a memorandum that 
the loss, if any, should be payable to David Dows & Co., does not 
affect the relations of the defendant with Mrs. Connolly and her as- 
signees. It does not appear from the proofs of loss that the loss on 
the policies should be payable to David Dows & Co., as mortgagees of 
the property, and we are not called upon to make an inference to that 

effect. They may have had other claims against Connolly, and liens 
upon his property. This point does not appear to have been raised 
until the case reached this court. This consideration is of force, 
for James Connolly, as the insured, had an interest in the policies the 
loss whereon was payable to Dows & Co., and any loss paid upon 
them would need be in some way applied to his benefit. 

There are other considerations which suggest themselves growing 
out of the reciprocal rights and obligations of debtor and creditor 
and insured under such a policy, and of Mrs. Connolly and Dows & 
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Co. under their contract, which cannot have a satisfactory or safe de- 
termination without all the facts which both sides might furnish. 

The varied suggestions interrogatively put by the learned counsel 
for the defendant on his points, show that there may be many facts 
lacking necessary to a satisfactory solution, and which might perhaps 
have been produced had the points been made at the trial court. We 
have considered the many interesting points presented by the learned 
counsel for the defendants, but are not able to find sufficient ground. 
for the reversal of the judgment appealed from. 

All concur, except Cuurcu, Ch. J., not voting. 


SUPREME COURT OF INDIANA. 


NOVEMBER TERM, 1873, 


Appeal from the Henry Circuit Cour. 


HOME INSURANCE COMPANY, or New Yonz, 
Appellant, 
vs, 


WILLIAM A. DUKE, Respondent.* 


The policy provided that the insured sustaining loss should forthwith give notice 
to the company by a statement sworn to, etc. 

Held, that these are ‘‘ conditions precedent ” to the right of the assured to sue or 
recover from the company, and unless the complaint shows that they have been 
performed, there are not facts sufficient to constitute a cause of action. 

Held, that the averment by the plaintiff in his complaint, ‘‘and though proof of 
said loss has been duly made and notice given,” was not sufficiently explicit, 
and that the averment that the proof had been ‘‘ duly made,” was a conclusion 
of law, and amounted to nothing. 

Held, that if a party undertakes to make a specific allegation of performance, he 
must make it with the particularity and strictness required by the rules of com- 
mon law. 


J. T. Exuiorr and J. B. Marrinpate, for Appellant. 
M. L. Brunpy, and Brown & Peck, for Appellee. 


* Filed December 11th, 1873. 
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Bosxrex, J. 

This was a suit by Duke, the appellee, against the Home Insur- 
ance Company, of New York, the appellant here, on a policy of in- 
surance. 

Issues were made and the cause tried by a jury. The trial resulted 
in a verdict and judgment for the appellee. 

The appellant demurred to the complaint, because it did not state 
facts sufficient to constitute a cause of action ; the demurrer was 
overruled and the ruling excepted to by the appellant. This ruling is 
assigned for error here. 

The policy of insurance is made a part of the complaint, and is co- 
pied into the record. ; 

The 9th clause of the policy provides that, “ Persons sustaining 
loss or damage by fire shall forthwith give notice of said loss to the 
company, and as soon as possible render a particular account of such 
loss, signed and sworn to by them, stating whether any or what other 
insurance has been made on the same property, giving copies of the 
written portions of all policies thereon ; also the actual cash value of 
the property and their interest therein; for what purpose and by whom 
the building insured, or containing the property insured, and the sev- 
eral parts thereof, were used at the time of the loss; when and how 
the fire originated; and shall also produce a certificate under the hand 
and seal of a magistrate or notary public, (nearest to the place of the 
fire, not concerned in the loss as a creditor or otherwise, nor related 
to the assured,) stating that he has examined the circumstances at- 
tending the loss, knows the character and circumstances of the as- 
sured, and verily believes that the assured has, without fraud, sus- 
tained loss on the property insured to the amount which said magis- 
trate or notary shall certify;’ and the same clause further provides, 
“And until such proof, declarations and certificates are produced 
* * * the loss shall not be payable.” 

By these provisions of the policy, the sworn statement of the loss 
and other facts required by the assured, and the certificate of the 
nearest disinterested magistrate to the facts required to be certified to 
him, are required to be produced to the company by the assured, as 
conditions precedent to his right to sue or recover from the company. 
The loss, by the express terms of the contract, is not payable until 
said provisions are complied with by the assured. They are therefore 
conditions precedent, and being such, the complaint must show that 
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they have been performed, otherwise it does not present sufficient 
facts to constitute a cause of action. 

The policy by express terms is made a part of the complaint, and 
being such, the complaint itself shows that these provisions constitute 
a part of the contract, and being conditions precedent, a performance 
of them must be shown to make the complaint good. 

It is insisted by counsel for appellee that the complaint contains a 
sufficient allegation of the performance of these conditions. On the 
other hand, counsel for appellant argue as follows: 

“ We insist that the complaint does not show a performance of these 
conditions precedent. The only averment having any reference to the 
subject is this: ‘And though proof of said loss has been duly made 
and notice given, yet said defendant has not made the plaintiff good 
in said loss,’ ete. 

“Under the Code, 2 G. and H., 108, 384, it would have been suffi- 
cient to have alleged generally that the plaintiff had performed ‘all the 
conditions on his part.’ Such an allegation is equivalent to a reference 
to each condition precedent, coupled with the averment that he had 
performed it, and is made to imply that he has done all the acts neces- 
sary to its performance. 

“ But here the allegation falls very far tiie of a general allegation 
that the plaintiff had performed ‘all the conditions on his part.’ In- 
deed, the pleader seems to have studiously refrained from averring 
specially a performance of those conditions, or alleging in general 
terms that he had performed ‘all the conditions on his part,’ ‘and 
though proof of said loss has been duly made and notice given.’ 
What proof had been made, in what form, and by whom ? 

“The averment that the proof had been ‘duly made’ is the state- 
ment of a conclusion of law, and amounts to nothing. 

“The law requires that pleadings should state facts, leaving the 
court to draw conclusions of law therefrom, but here the pleader 
usurps the power of the court and tells us that proof was duly made. 
He does not show that the particular proof required by the policy 
was made in the manner required, nor does he aver in general terms 
that he performed that condition precedent, which under the statute 
is made equivalent to an averment that he did all the acts required 
by the condition and the mode therein specified. 

“The statute is certainly sufficiently liberal to a plaintiff in allow- 
ing him to allege performance of all conditions precedent on his part 
in general terms, and we insist that, if he would avail himself of its 
liberality, he should be held to a strict compliance. Here, however, the 
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allegation that, ‘though proof of said loss has been duly made and 
notice given,’ cannot, by the most liberal stretch of the imagination, 
be even tortured into an averment (or its equivalent) that the plain- 
tiff had performed all the conditions on his part.” 

We think the views expressed by the learned counsel for the ap- 
pellant are correct. The allegation in the complaint of performance 
of the conditions precedent, are not sufficient either under the rules 
of the common law or under the Code. The rule as it existed at com- 
mon law is stated by Chitty thus: ‘‘If there be anything specific or 
particular in the thing to be performed, though consisting of a num- 
ber of acts, performance of each must be particularly stated.” 3 Chitty 
PL, 985, n. 1. 

The Code has modified the strictness of the rule as it existed at 
common law, by providing that in pleading the performance of a con- 
dition precedent in a contract, it is sufficient to allege generally that 
the party had performed all the conditions on his part to be per- 
formed. But this provision has not been extended beyond an allega- 
tion of performance, for it has been held that where the party intends 
to rely on an excuse for not performing, such as a waiver or negli- 
gence of the other contracting party, or a refusal on his part to per- 
form, the particular circumstances constituting such excuse should be 
averred. 

The provision of our Code confers a new right, but does not destroy 
the rules of pleading as they existed at the common law. A party 
may avail himself of the privilege conferred by the Code, and may al- 
lege generally that he has performed all the conditions on his part. 

In pleading a performance, the language of the statute should be 
substantially followed. Ifa party does not make the general allega- 
tion authorized by the statute, but undertakes to make a specific al- 
legation of performance, he must make it with the particularity and 
strictness required by the rules of the common law. 

The proof, as required by the ninth clause of the policy, consists 
not only of the sworn statement which is to be made by the assured, 
but of the certificate of the nearest magistrate. We are unable to de- 
termine from the allegations of the complaint [whether it] relates to 
one or both of these modes of proof. The language of the policy is, 
“and until such proofs, declarations and certificates are produced, 
the loss shall not be payable.” 

It is well settled by authority that no recovery can be had in such 
a case until the certificate of the nearest disinterested magistrate is 
filed with the company. The Protection Insurance Co. vs. Pherson, 
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5 Ind., 417 ; The Peoria Marine and Fire Insurance Co. vs. Walser, 
22 Ind., 73; The Columbia Insurance Co. vs. Lawrence, 2 Peters, 25. 

It does not appear that the attention of counsel or the court below 
was called to the eighth section of an act to amend an act entitled 
“ An act for the incorporation ofinsurance companies,” etc., approved 
March 2nd, 1855, which, if applicable, will materially affect the 9th 
clause of the policy under examination, but such section does not de- 
stroy all conditions precedent, and will not therefore affect the ques- 
tion of pleading hereinbefore considered. 

We are of opinion that the allegations of the complaint in reference 
to the performance of the conditions precedent are insufficient, and 
that the court erred in overruling the demurrer thereto. 

The judgment is reversed with costs, and the cause is remanded, 
with directions to the court below to sustain the demurrer to the com- 
plaint, to permit the parties to amend their pleadings if they should 
so desire, and for further proceedings in accordance with this opinion. 


SUPREME COURT OF MISSOURI, 


MAROH TERM, 1874. 
Error to St. Louis Circuit Court. 


OSCAR P. BALDWIN, Defendant in Error, 
vs. 


THE CHOUTEAU INS. CO., Plaintiff in Error.* 


The defendant in error, on the 10th day of January, 1871, applied to the plaintiff in 
error for insurance on his property against fire. The company accepted the 
application and on the same day made out and signed the policy, which by its 
terms was to be in force from noon of that day. This policy was immediately 
entered on the company’s books as an insurance made and executed. The 
property was destroyed by fire on the 26th of March, 1871. On the next day 
after the fire the defendant went to the office of the company, and without in- 
forming them of the loss, of which they were ignorant, paid the premium and 


* Decision rendered March 23, 1874, 
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obtained the policy, which had remained in the hands of the company from the 
day on which it was made out and signed. 


Heid, that whether the company waived the right of immediate payment and gave 
credit, was a fact which should have been submitted to the jury. 


Held, that if the defendant applied to the company for insurance on his property, 
and the company on the same day made out and signed the policy, then it rati- 
fied the application, and its consent was complete and there was an actual con- 
tract of insurance. 


Held, that the defendant was under no obligation to inform the company of the 
fire at the time he paid the premium, though the company was then ignorant 
of the fact that the fire had occurred. 


Held, that when the company accepted the premium and delivered the policy, the 
agreement to insure was complete and executed, and related back to the day 
when the —— was filed and the policy made out and signed. Judgment 
of General Term affirmed and cause remanded for a new trial. 


Orrick & Emmons, for Plaintiff in Error. 
Pork, Causey & Draxe, for Defendant in Error. 


Waaner, J. 


In Keim et al. vs. Home Mut. Fire and Marine Ins. Co., 42 Mo., 
38, we decided that where an application for insurance was filed, and 
on the same day the company proceeded to make out and sign the 
policy, it ratified the application and its consent was complete; that 
the acceptance of the proposal to insure for the premium offered was 
the completion of the negotiation, and that when the company ac- 
cepted the premium and delivered the policy, the agreement to insure 
was complete and executed, and related back to the day when the ap- 
plication was filed and the policy made out and signed, and that the 
building insured having been burned in the meantime, the plaintiff 
was under no legal or moral obligation to inform the company of that 
fact. . 

It appeared in that case that an application to the secretary of the 
insurance company was made on the 9th of February, 1860, to have 
the property insured for the sum of $3,000. The application was ac- 
cepted by the secretary, and the terms agreed upon, and the policy 
was to take effect from noon of that day; the policy was made out 
immediately thereafter and signed, and both the application and pol- 
icy were permitted to remain in the hands of the company. On the 
14th of March, 1860, the building was consumed by fire, and after in- 
telligence of that fact was communicated to the insured, he went to 
the office of the company, paid the premium and obtained the policy. 
He did not disclose the fact of the building being burned up when he 
got the policy, and the insurance company was ignorant of that fact 
when the same was delivered. As soon as knowledge of the burning 
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came to the possession of the company, it refused to pay the loss, 
but it was held that on the acceptance of the terms proposed a 
mutual assent took place; the minds of both parties met on the sub- 
ject in the manner contemplated at the time of entering into the ne- 
gotiation, and the contract became binding on each and related back 
to the day the application was filed and the policy made out. 

In May on Insurance, § 44, it is said that the agreement for insur- 
ance is complete when the terms thereof have been agreed upon be- 
tween the parties, and there ciprocal rights and obligations of the in- 
surer and insured date from that moment, without reference to the 
execution and delivery of the policy, unless these two elements are em- 
braced within the terms agreed upon. The contract imparts an ob- 
ligation on the part of the insurer to execute and deliver a policy to 
the insured; and on the completion of the negotiations the policy ex- 
ecuted in accordance therewith and dated on the day of the comple- 
tion, though not actually delivered till afterward, or at all, will take 
effect from its date unless some other terms are expressly agreed upon. 
Many cases are cited by the author to support this doctrine. See 
Lightbody vs. North American Ins. Co., 23 Wend., 18; Hallock vs. 
Connecticut Ins. Co., 2 Dutch, 268; S. C. affirmed, 3 Dutch, 645 ; 
Flint vs. Ohio Ins. Co., 8 Ohio, 501 ; Xenos vs. Markham, 2 Law Re- 
ports, (H. L.,) 296; American Home Ins. Co. vs. Patterson, 28 Ind., 
17. 

The agreement may exist and be complete prior to drawing up and 
delivering the policy, and courts will interpose and furnish relief when 
the negotiations have reached such a point that nothing remains to 
be done by either party but to execute what has been agreed upon. 
Thus in Kahm vs. Ins. Co. of North America, 1 Wash. C. C., 93, the 
plaintiff’s agent applied for insurance and agreed upon all the terms, 
but left the office before the policy was filled out. This, however, was 
filled out within a few hours and notice thereof given by the company, 
accompanied, however, by notice that the company had received in- 
formation that a loss had happened. On calling for the policy and 
tendering the premium, the agent was refused on the ground that a 
loss had happened before the delivery and the contract was not com- 
plete. But the court held otherwise, as everything had been agreed 
on, and nothing remained to be done but to carry out the terms al- 
ready agreed on, and the plaintiff had a verdict. 

In the case of the Commercial Mut. Marine Ins. Co. vs. Union Mut. 
Ins. Co., 19 How., 318, an application for reinsurance was made on 
Saturday upon certain terms, which were declined and other terms de- 
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manded, and on Monday these last-mentioned terms were accepted by 
the applicant, and assented to by the president of the company, but 
the policy was not made out because Monday was a holiday, and on 
that night, before anything more was done by the company, the ship, 
which was the subject matter of the insurance, was totally destroyed 
by fire. On the next day after the fire, the insured tendered their 
- note for the agreed premium, and demanded the policy of reinsur- 
ance. The company declined to make the policy. The Supreme 
Court of the United States unanimously held that when the parties 
agreed upon the terms, the contract was executed and complete, and 
that the plaintiffs were entitled to recover. 

So in the case of Whittaker vs. The Farmers’ Union Ins. Co., 29 
Barb., 312. There the plaintiff, on the 28th of March, applied to the 
agent of the company for insurance, who gave him a receipt, acknow- 
ledging the payment of the premium, and stating that the policy was 
to take effect that day at noon. The premium was not actually paid 
at the time, it being agreed that the plaintiff might send it to the 
agent at his convenience. The property insured was destroyed by 
fire on the 7th of April. The premium was sent to the agent imme- 
diately after the fire, and he accepted the money without having heard 
of the loss, and sent the application, together with the premium, to 
the company. The company thereupon, without any knowledge of 
the fire, forwarded a policy for the plaintiff to the agent, but subse- 
quently, on being informed of the loss, instructed him not to deliver 
the same. It was held that when the company accepted the premium 
and forwarded the policy to its agent for delivery, the agreement to 
insure was complete and ratified, and related back to the 28th of 
March, the day on which the application was made, and that the 
plaintiff was entitled to a specific performance thereof by the delivery 
of the policy to him and the payment of the amount of the loss, and 
that he was under no obligation, either moral or legal, to inform the 
company of the destruction of the insured building. 

In the present case the facts are that at the solicitation of the de- 
fendant’s agent, the plaintiff made his application for insurance on 
the 10th of January, 1871. The application was duly accepted and 
’ the terms agreed on, and the policy was made out and signed the same 
day, being in force from noon of that day. The policy remained in 
the hands of the company until the 27th of March next ensuing. On 
the 26th of March the property was destroyed by fire, and on the fol- 
lowing day the plaintiff went to the office of the company, paid the 
premium, and obtained the policy. He did not disclose the fact of 
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the property being burned up when he received the policy, and the 
defendant was ignorant of that fact when the same was delivered. 
There was evidence tending to prove that when the application was 
made for insurance, the plaintiff told the agent that he could not pay 
the premium at that time, and that the agent informed him that that 
would make no difference, that he would take his note for one, two or 
six months. Plaintiff declined giving his note, but said he would 
have the money in a short time, when he would pay the premium in 
cash. When the application was returned to the office the policy was “ 
immediately made out and entered on the company’s books, as an in- 
surance made and executed. It was still continuing in this condition 
when the plaintiff called, got the policy, and paid the premium. 
Whether the company waived the right to have immediate payment 
and extended credit, was a question of fact which should have been 
submitted to the jury, and the court erred in refusing the instructions 
in this respect. But the main point relied on and strongly pressed 
upon our attention is the leading and controlling one, as to whether 
there was an actual contract of insurance. On the trial at Special 
Term the plaintiff asked two instructions on this subject, both of 
which were refused by the court. In one the court was requested to 
instruct the jury that, if they believed from the evidence that the 
plaintiff applied for the insurance on his property to the defendant 
on the 10th day of January, 1871, and on the same day the defend- 
ant proceeded to make out and sign the policy for said insurance, 
then the said defendant ratified the application, and its consent was 
complete; and further, if they find that the plaintiff paid the premium 
to the defendant on the 27th day of March, 1871, a day after the fire, 
and that the defendant then delivered the policy, and although the 
fact of the fire was not known to the defendant, the plaintiff was un- 
der no obligation to inform the defendant, at the time he paid the pre- 
mium, that the fire had occurred, and the jury should find for the 
plaintiff. 

The other instruction was a request to declare the law to be, that 
when the defendant accepted the premium and delivered the policy, 
the agreement to insure was complete and executed, and related back 
to the day when the application was filed and the policy made out 
and signed, and the insured was under no obligation to notify defend- 
ant that the building insured had been burned and destroyed by fire 
in the meantime. 

The court, after the refusal of all the plaintiff's instructions, gave a 
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declaration at the instance of the defendant, which utterly precluded 
the plaintiff from recovering. Plaintiff thereupon took a nonsuit, 
and failing to get the same set aside, he appealed to the General 
Term, where the judgment at Special Term was reversed and the 
cause remanded for a new trial. According to the principles estab- 
lished in the authorities above adverted to, the plaintiffs instructions 
should have been given. There can be no doubt but that the policy 
would have been delivered to the plaintiff and been regarded by the 
defendant as binding from noon on the 10th day of January, if the 
house had not been burned on the 26th day of March. And if it had 
been delivered it would have been valid from the time it was made to 
take effect. If it would have been valid if no fire had taken place, I 
cannot see how the fact that a fire happened invalidated it. There 
would be no justice in allowing the company to construe it into a con- 
tract when it was to its advantage, and then repudiate it, when it was 
disadvantageous. When the defendant accepted the premium and de- 
livered the policy, the agreement to insure was complete and ratified 
as of the 10th day of March, 1871. The plaintiff had the right to 
rely on his agreement, and was not bound to voluntarily inform the 
defendant of the fire. Wherefore, I think the judgment of the Gen- 
eral Term should be affirmed and the case remanded for a new trial. 
The other judges concurred, except Suzrwoon, J., who was absent. 
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SUPREME COURT OF KANSAS. 
Error from Douglas County. 


THE MOUND CITY MUT. LIFE INS. CO, OF 
ST. LOUIS, MO., Plaintiff in Error, 


VS. 


EDWARD E. TWINING anp EMMA A. TWINING, sy 
THEIR. NEXT FRIEND, Moses MoMirian, anp MARY E. 
TWINING, Defendants in Error.* 


T. was insured by a policy issued and delivered October 15th, 1870, The first annu- 
al premium was paid January 19th, 1871, and he died on the 24th of October, 
1871. No subsequent premium was paid. Policy contained a ‘‘nonforfeiture ” 
clause, that if default should be made in the payment of any premium when due, 
after the first premium had been fully paid, ‘‘ then such default shall not work 
a forfeiture of this policy, but if it be surrendered within thirty days after the 
date of such default, this company will, in consideration thereof, issue a paid- 
up policy payable as hereinbefore provided, for the amount which could be 
bought for the net value of this policy,” etc. 

Held, that the proper construction of the policy must be obtained from the policy 
itself, and the indorsements thereon made by the parties or assented to by them. 

Held, that the premiums were due and payable on the 15th of October of each 
year. 

Held, that in case default was made in the payment of premium, the life was to be 
insured for an amount equal toa paid-up policy such as could be bought by 
its net value considered as a gross single premium. 

Held, that after the payment of the premium was due, and up to the day of his 
death, T. was insured on a paid-up policy on such an amount as the reserve 
considered as a net single premium would purchase. 


Taacuer & Srepuens, for Defendants in Error. 


Was this an insurance on the life of Lewis Twining, or an insur- 
ance from year to year? If it was an insurance for the life of Lewis 
Twining, then the payment of an annual premium was not a condi- 
tion precedent to the liability of the defendants in error, and the 
plaintiffs are entitled to recover, whatever disposition may be made of 
the other questions in the case. 


* Opinion filed February 19, 1874. 
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The policy is not an insurance from year to year, but an insurance 
for the life. There is no condition of forfeiture whatever. As no for- 
feiture is provided in the policy, the law will not infer one. Buckbee 
vs. U. S. Insurance, Annuity, and Trust Co., 18 Barb., 541; New 
York Life Ins. Co. vs. Clapton, 7 Barb., 182 ; Linden vs. Hepburn 
3 Sandford, Superior Court, 668; Jackson vs. Topping, 1 Wend., 395. 

The language of the policy must be construed most strongly against 
the insurer. ‘Reynolds vs. Commerce Fire Ins. Oo., 47 N. Y., 64; 
2 Ins. Law Jour’l, 63; Miller vs. Mutual Benefit Life Ins. Co., 31 
Towa, 235; Welts vs. Conn. Mutual Life Insurance Company, 48 
N. ¥., 39; Snow vs. Columbia Ins. Co., 48 N. Y., 6830; 2 Ins. 
Law Jour’l, 53; Cohen vs. N. Y. Mutual Life Ins. Co., 50 N. 
Y., 612; 2 Ins. Law Jour’l, 426; Hodson’s administratrix vs. 
Guardian Life Insurance Co., 97 Mass, 144; New York Life 
Ins. Co. vs. Clapton, 7 Bush., 182 ; Phoenix Life Ins. Co. vs. Sheri- 
dan, 8th House of Lords’ Cases, 745. 

By the terms of the policy it was to take effect from the time of the 
payment of the premium. This premium was paid January 19th, 
1871. The assured then obtained no insurance until that date. This 
is the express contract of the parties, and it matters not whether a 
policy prima facie takes effect from its date or not. 

By giving credit to the policy-holder the company has adopted a 
course of dealing which precludes it from insisting upon payment 
at the day, even should the court hold that such payment was requi- 
site to the validity of the policy. 

If the notice is held to be a part of the policy, the company is 
then estopped from claiming it forfeited, until the expiration of thirty 
days from the time the premium became due, if the court shall hold 
that it may be declared forfeited. 


Riacs, Nevison & Smpson, for Plaintiff in Error. 


It is admitted by the parties-to this action that the policy in contro- 
versy was issued and delivered to Lewis Twining October 15th, 
1870 ; that the first annual premium was paid January 19th, 1871 ; 
that this was to pay the annual premium to October 15th, 1871, with- 
out having made any other or further payment. 

The policy was dated October 15th, 1870, and the date of an in- 
strument is prima facie the time when it becomes operative. Merrill 
vs. Damson, Hempstead’s R., 563; The same, affirmed, 11 Howard, 
375, 394. 

The policy contains the usual provision that it shall not take effect 
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and be binding upon the company until the payment of the first an- 
nual premium. But this is.a condition in favor of the insurers, which 
the company had power to waive, and did waive by delivery of the 
policy. Angell on Insurance, § 343; 1 Bigelow, L. and A. Reports, 
107, note ; Phillips on Insurance, § 922; Miller vs. Life Insurance 
Co., 12 Wallace, 303; Sheldon vs. Atlantic Fire and Marine 
Ins. Co., 26 New York, 460; Kentucky Fire and Marine Ins. 
Co. vs. Jenks, 5 Indiana, 103 ; Lefavour vs. Ins. Co., 1 Phil. 558, 
(2 Bigelow, L. and A. Rep., 158;) Wood vs. Insurance ©o., 32 N. Y., 
619 ; Bragdor vs. Ins. Co., 42 Maine, 262 ; Trustees vs. Ins. Co., 19 
N. Y., 305. Where it has been held that the issuing and delivery of a 
policy of insurance by an agent of the company without prepayment 
of premium does not render the policy binding, are cases where the 
agent exceeded his powers by delivery. 

On principle it follows that no injustice is done to the policy-holder 
who pays the annual premium subsequent to the date of the policy, if 
the date of premium corresponds with the date of the policy and not 
with the date of the payment. The policy takes effect by relation at 
the day when the annual rate of premium was computed. Ruse vs. 
Mutual Benefit Life Ins. Co., 23 N. Y., 516 ; Same, Bliss on Life In- 
surance, 248, note. 

Life insurance is not an indemnity, but a contract to pay a sum 
certain at the death of the insured, provided the annual premiums 
are paid. Dalby vs. London and Ind. Ass. Soc.,15 C. & B., 374 ; 
Law vs. London Indisputable Life Policy Co., 1 Kay & Johns., 223. 

The company promises to pay $5,000 at the death of the insured 
if $156.50 should be paid annually by him during the continuance of 
the policy—that is, during his lifetime. Of course the liability of the 
company ceases when the annual payments cease. Phoenix Life Ins. 
Co. vs. Sheridan, 8 House of Lords Cases, 745; Bliss on Life In- 
surance, p. 645 ; Robert vs. N. E. Mut. Life Ins. Co., 1 Disney, 355 ; 
Same, Bigelow’s Life and Acc. Ins. Reps., 640. 

The indorsements upon the policy are a part of it, and may be con- 
strued with it. Mutual Benefit Life Ins. Co. vs. Ruse, 8 Geo., 534 ; 
1 Bigelow, L. and Acc. R., 87; See also 13 Mass., 96 ; 3 Hill, 501; 
7 Johns., 527 ; 2 Comstock, 210 ; 6 Wendell, 494. 

The following is indorsed on the policy: “In all cases where the 
premium is received after the day on which it became due, and after 
the expiration of the thirty days’ grace, although the policy may not 
have been formally canceled upon the company’s books, the re- 
* newal or revival of the policy, in whatever form made, will be, in ac- 
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cordance with the decision of the Commissioner of Internal Revenue, 
subject to stamp tax, the same as if a new policy had been issued.” 
It follows : 

1. That the company had a right to cancel the policy as soon as 
the default occurred. 

2. That the receipt of the premium after the day it became due 
amounted to a renewal or revival of the old policy, which had cer- 
tainly lapsed before a renewal or revival was possible. Robert vs. New 
Eng. Mut. Ins. Co., 1 Bigelow, Life and Acc. Rep., 636 ; Mound City 

- Ins. Co. vs. Hath, Ala., decided June 23rd, 1873, (not reported.) 


VALENTINE, J. 


This was an action on a life insurance policy. The petition in the 
court below, after the title, reads as follows: 

“Edward E. Twining and Emma A. Twining, infants, who prose- 
cute by their next friend, Moses McMillan, and Mary E. Twining, 
plaintiffs, by Thacher and Banks, their attorneys, show to the court, 
that the defendant is a corporation created by and under the laws of 
the State of Missouri, and having an office and doing business with- 
in the State of Kansas, and duly empowered by law to do the business 
of life insurance within said State of Kansas. . 

“That on the 15th day of October, 1870, at St. Louis, to wit: at 
Lawrence, in the State of Kansas, in consideration of the payment of 
one hundred and fifty-six and 50-100 dollars, ($156.50,) by one Lewis 
Twining, then of said city of Lawrence, and also in consideration of 
the application of said Twining thereupon made, they, the said Mound 
City Mutual Life Insurance Company, issued and delivered to him, 
the said Lewis Twining, their policy of life insurance upon the life of 
him, the said Lewis Twining, a copy of which said policy is hereto at- 
tached, marked ‘ A.’ and made a part of this petition, and thereby 
they, the said defendants, insured the life of said Lewis Twining in 
the sum of five thousand dollars, payable to the legal heirs of said 
Lewis Twining, or to his assigns. 

“ That the plaintiffs in this action are the legal heirs of him, the 
said Lewis Twining. 

“That on the 24th of October, 1871, Lewis Twining died at the 
city of Topeka, in the State of Kansas, from natural causes and not 
from his own hand, nor in consequence of any deed, nor by reason of 
the violation of any law of any State, nation or province. 

“That said Lewis Twining did not, after the issuing of said policy 
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of insuran «“, violate any of the conditions thereof, but lived within 
the State of Kansas, and followed the occupation of dealer in patent 
rights. 

“That the said Lewis Twining, on the 19th day of January, 1871, 
paid to said defendant the sum of one hundred and fifty-six, and fifty 
one-hundredths dollars ($156.50) in full of the first annual premium 
on said policy of insurance, and otherwise duly observed and fulfilled 
all the conditions of said policy, and that after the death of said 
Lewis Twining, and on the 13th day of March, 1872, due proof of 
such death was made to the said defendant, and deposited in its office 
according to the terms and conditions of said policy. 

“That no part of said sum of five thousand dollars has been paid, 
and that there is now due to these plaintiffs from the defendant here- 
in, on account of the premises, the sum of five thousand dollars, with 
the interest thereon since June 11th, 1872, for which sum the plain- 
tiffs demand judgment in this action, with costs. 

“'Taacner & Banas, Plaintiffs’ Attorneys.” 


The answer of the defendant, filed in the court below, reads after 
title as follows : 


“The said defendant, for answer to the plaintiffs’ petition, admit 
the making and delivering of the policy of insurance in plaintiffs’ pe- 
tition contained and set forth, but deny each and every other allega- 
tion contained in plaintiffs’ petition. Wherefore said defendant asks 
judgment against said plaintiff. 

“Riaas & Nevison, Attorneys for Defendant.” 


The cause was tried by the court below without the intervention of 
ajury. The following evidence was introduced on the trial, to wit : 


COPY OF THE POLICY SUED ON. 


Mound City Mutual Life Insurance Company, of St. Louis, Mo. 

Age 40. Number 2,720. Amount, $5,000. Premium, $156.50 
annually. Premium payable October 15th, each year. 

“Tn consideration of the representations made to them in the ap- 
plication for this policy of insurance, and of the annual premium of 
$156.50, to be paid on or before the 15th day of October in each and 
" every year during the continuance of this policy, the first of the said 
annual premiums falling due on the 15th day of October, eighteen 
hundred and seventy, do hereby insure the life of Lewis Twining, of 
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Lawrence, county of Douglas, State of Kansas, for the use and bene- 
fit of his legal heirs or assigns of , county of 
, in the amount of five thousand dollars. 

And the said company does hereby agree to pay the said sum in- 
sured to the above-mentioned beneficiaries, or to their legal represent- 
atives, within ninety days after due notice and satisfactory proof of 
the death of the said assured shall have been deposited in the office of 
the said company, deducting therefrom the loans or other indebted- 
ness due the said company. 

“ And it is further agreed that if the first annual premium shall 
have been fully paid to this company, and default shall be made in the 
payment of any premium thereafter to become due and payable, then 
such default shall not work a forfeiture of this policy ; but if it be 
surrendered within thirty days after the date of such default, this com- 
pany will, in consideration thereof, issue a paid-up policy, payable as 
hereinbefore provided, for the amount which could be bought by the 
net value of this policy, (the value to be determined on the basis and 
assumptions contained in section twenty-nine (29) of an act of the 
State of Missouri, entitled: “ An act for the regulation of life assur- 
ance,” approved March 10th, 1869,) considered as a gross single pre- 
mium, according to the single premium rates of this company. And 
it is expressly understood that the sum of all loans, or other indebt- 
edness due to this company, shall be first deducted from the amount 
of such net value. 

And it is further understood and agreed that the said assured 
may, at any time, by the usual modes of conveyance, travel to and 
from any portion of the United States, British Provinces, Canada or 
Europe. If, however, the person whose life is hereby insured shall 
engage on uny railroad as locomotive engineer, fireman, or as brakes- 
man, or personally engage in blasting, mining, submarine operations, 
or the production of highly inflammable or explosive substances, or 
enter the military or naval service (the militia when not in active ser- 
vice excepted) without the consent of this company in writing first 
had and obtained, or die by or in consequence of engaging in a duel, 
or in known and willful violation of any law of this or any other 
country, or if any material fact respecting the health or habits of the 
assured shall have been willfully and intentionally misstated or sup- 
pressed in the application for this policy of insurance, and on the 
faith of which the policy is issued, then this policy is to be null, void, 
and of no effect. 

And the said ...... hereby acknowledge to have received a loan 
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dollars, being one third the annual premium on 
this policy, and that a similar loan is made on all the future 
annual premiums, said loans to remain a lien on said policy until paid 
or canceled by dividends, and to bear interest at the rate of 
per cent. per annum, payable in advance. 

Proof of interest in life of said assured must be deposited with 
proof of death. 

Should this policy be assigned or held as security, written notice of 
such assignment and transfer must be give to this company. 

This policy to take effect and become binding on said company, only 
when the first annual premium shall have been paid to Stevens 
& Anderson, agents, at Lawrence, Kansas, whose receipt below shall 
be evidence of the same. 

In witness whereof, the said Mound City Mutual Life Insurance 

Company has hereto affixed its corporate seal, and caused 

[Seal.] these presents to be signed by its president or vice president 
and secretary, this fifteenth day of October, one thousand 
eight hundred and seventy. 

S. W. Lomax, Secretary. A. M. Brrrron, Vice President. 


Received of Lewis Twining, of Lawrence, County of Douglas, State 
of Kansas, the first annual premium on this policy, this 19th day of 


January, 1871. 
Srevens & Anperson, Agents. 


Edition of May, 1869. [Annual life policy, nonforfeiting after pay- 
ment of one annual premium.] Lewis Twining delivered up policy 
in regard to age, 38 years, and took this corrected policy of right age, 


40 years. 
Srevens & Anperson, Agents. 


On the back of said policy is the following indorsement and printed 
notice to policy-holders : 


Indorsement.—Policy No. 2,720. Mound City Mutual Life Insur- 
ance Company, of St. Louis, Mo. Life of Lewis Twining. Amount, 
$5,000. Term of life. Premium, $156.50, namely: $156.50 cash. 

Interest. Due fifteenth day of October. 

Filed December 4th, 1872. Register A, page 

B. D. Pater, Clerk. 


Notice to Policy-holders.— Payments of Premiums.—Renewal premi- 
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ums may be paid to an agent, but only on the production of a receipt 
signed by the president or secretary, who are alone authorized to 
sign receipts on the part of the company. When receipts are de- 
livered to a policy-holder by an agent, such agent should countersign 
the same, as an evidence of payment to him. 

Powers of Agents.—Agents are not authorized to make, alter, or 
discharge contracts, waive forfeiture, or bind the company in any way, 
their duties being simply the reception and transmission of applica- 
tions for policies and premiums, under the rules and instructions laid 
down in their letters of appointment. Agents of the company are 
not under any circumstances authorized to write the receipt of premi- 
ums, or make any indorsement on the policy. 

Restoration of Forfeited Policies—The company may, but solely 
as an act of grace or courtesy, and when the interest of the company 
will not be impaired in any way thereby, restore a forfeited policy. 
When a restoration is applied for, the application must invariably be 
accompanied by a certificate as to the health of the person whose life 
was insured, and at his expense, from a physician acceptable to the 
company. In all cases of restoration of forfeited policies, and in 
all cases where the premium is received after the day on which it be- 
came due, and after the expiration of the thirty days’ grace, although 
the policy may not have been formally canceled on the company’s 
books, the renewal or revival of the policy, in whatever form made, 
will be (in accordance with the decision of the Commissioner of In- 
ternal Revenue) subject to stamp tax, the same as if a new policy had 
been issued, and the new stamp must be paid for by the policy-holder. 

Alteration of Policies—Changes in the manner of paying premi- 
ums (as from yearly to half-yearly, or quarterly, or the reverse) can be 
made; but when such a change is required by a policy-holder, the po- 
licy must be forwarded to the office of the company for the requisite 
indorsement. When a policy is altered at the request of the holder, 
the revenue stamps required in the new form must be paid for by him. 

A change of interest in a policy can only be made on the writ- 
ten request of the legal owner of the policy, and with the consent of 
the company. 

Assignments.—A wife cannot legally assign a policy drawn in her 
favor—a husband cannot assign a policy to his wife. When a policy 
is assigned, written notice of such assignment must be given to the 
company for registration on its books. All assignments, to be valid, 
require 4 revenue stamp equal in value to that on the policy, and the 
cost of such stamp must be borne by the policy-holder. 
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Proofs of Loss.—In the event of the death of a person assured, ap- 
plication should be made to the company for a blank form of “ proof 
of death.” 

This form contains affidavits to be made by the attending physician 
of the deceased, by a friend present at the time of death, by the un- 
dertaker having charge of the interment, and by the person to whom 
the policy is payable. These proofs should be properly filled up and 
forwarded to the company, and if found satisfactory, payment of the 
policy will be made by check or to the order of the legal holder of 
the policy, sixty days after the proofs shall have been received by the 
company, on surrender of the policy duly receipted. Ordinarily, if 
desired, policies will be discounted as soon as the proofs of death have 
been approved by the company. 


To which policy was attached the following stipulation, to wit: 


Emma A. Twining et al. vs. The Mound City Mutual Life Insur- 
ance Company. 

It is hereby stipulated, that the annexed is the policy of insurance 
issued by defendant, and referred to in the petition in this action, and 
that no other payment has been made thereon than the one men- 
tioned, and thereon indorsed, of $156.50, paid January 19th, 1871, 
which was to pay the premium to October 15th, 1871, as expressed in 
said policy. 

That except as to the allegation of other payments, and as to any 
difference between the policy hereto attached and the one set forth in 
the plaintifis’ petition, all the other allegations of fact in said petition 
are true, and this stipulation, the said policy and the petition in this 
action, shall be the evidence therein on trial of the same. 

Rieas & Nevison, Attorneys for Defendant. 
Tuacuer & Banas, Plaintiffs’ Attorneys. 
Dated September 30th, 1872. 


This was all the evidence introduced on the trial. The court be- 
low made special findings of fact and conclusions of law. But as the 
evidence was all agreed to, nearly all documentary and all really one 
way, it is not necessary to give either the findings of fact or the con- 
clusions of law. We believe the facts were found correctly and in ac- 
cordance with the foregoing evidence, but the court erred in its con- 
clusions of law and erred in its judgment. The conclusions of law 
were in favor of the plaintiffs below, and in favor of rendering a judg- 

ment in their favor for $5,225.36. 
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The defendant moved for a new trial. The court overruled the 
same, and then rendered a judgment in favor of the plaintiffs below 
and against the defendant for $5,225.36. 

The whole question of the liability of the defendant below, and the 
amount of that liability, depends entirely upon a proper construction 
of said policy. In construing said policy we must, of course, consider 
the policy itself, and all the indorsements thereon made by the parties 
thereto or assented to by them. Viewing the policy in this light, or 
even viewing it without the indorsements, we think there is not much 
room for mistaking the intention of the parties so far as the same 
affects this case. And the intention of the parties to a contract is al- 
ways the soul and spirit of the contract. It is the intention of the 
parties that courts should endeavor to ascertain, and it is the intention 
of the parties that they ought to endeavor to carry out. Of course the 
language of said policy might be plainer and more elaborately descrip- 
tive of the intention of the parties, but still we think it is plain enough 
to be easily understood so far as it affects this case. We construe 
said policy as follows: The insurance company agreed on the pay- 
ment of the first annual premium to insure the life of said Lewis 
Twining for the following amounts and upon the following conditions, 
to wit: 

1. Until said Twining should make default in the payment of 
some annual premium, which was to become due on October 15th of 
each year, his life was to be insured for the amount of $5,000. 

2. After such default should be made, (if ever made,) said life was 
to be insured for an amount equal to the amount of a paid-up policy, 
such as could be bought by the net value of the policy we are now 
considering, (the value to be determined on the basis and assumptions 
contained in section 29 of an act of the State of Missouri, entitled, 
** An act for the regulation of life assurance,” approved March 10th, 
1869,) considered as a gross single premium of said insurance compa- 
ny, provided that all indebtedness to the company should first be 
deducted from said net value, and provided further that this policy 
should be surrendered to the company within thirty days after said 
default, so that a full paid-up policy could be issued. 

3. If, however, default should be made as aforesaid, and if the pol- 
icy should not be surrendered as aforesaid to the company within 
thirty days, then would there be any insurance, and if so, what would 
be the amount? It is not necessary for us to answer these questions, 
for they are not in this case. 

In the present case the life of Lewis Twining was insured from 
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January 19th, 1871, to October 15th, 1871, for the amount of $5,000. 
After that time, and up to the time of his death, which occurred Oc- 
tober 24th, 1871, his life was insured for an amount equal to the 
amount of a full paid policy, such as could have been purchased by 
an amount equal to the amount of the net value of the policy he then 
had. And this amount, for which his life was insured after October 
15th, 1871, is the amount for which his heirs the present plaintiffs are 
now entitled to recover. The evidence in the present case does not 
show what that amount in dollars and cents would be. From the 
foregoing it will be observed that the court below erred in its conclu- 
sions of law, erred in its interpretation of said policy, erred in not 
granting the defendant a new trial as prayed for, and erred in the 
judgment it rendered. The judgment of the court below is therefore 
reversed and cause remanded for a new trial. 
All the justices concurring. 


UNITED STATES CIRCUIT COURT, 


DISTRICT OF MINNESOTA. 


JOHANNA McKENTY 


vs. 


UNIVERSAL LIFE INS. CO.* 


- Insurable Interest.—That Parker was a creditor of McKenty, and had such an 
insurable interest as would entitle him to recover in a suit against the company 
had it refused payment to him. 


. Not Contracts of Indemnity.—That the better opinion is that policies of life in- 
surance are not, like fire and marine insurance, contracts of indemnity. The 
agreement is that upon the death of the party whose life is insured, it will pay 
to the person named in the policy a certain amount therein specified. 

. Suit by Administratrix.—This suit was brought by the administratrix of the de- 
ceased, whose life was insured, to recover the surplus over and above the 
amourt paid Parker, the creditor, by the company; Parker was paid all that he 
claimed on the death of McKenty, and gave a receipt in full and surrendered 
the policy. Held, that the plaintiff could not recover under an assignment from 





* From the Chicago Legal News. Argued January 7th, 1874. 
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Parker to her, after he had been paid by the company the full amount he 
claimed. 


Jury Tria1t.—The plaintiff, administratrix of the estate of Henry 
McKenty, deceased, brings suit upon a policy issued upon the latter's 
life by the defendant. The following is a copy of the policy: 


Universal Life Insurance Company, of New York. 

This policy of insurance witnesseth that the Universal Life Insur- 
ance Company, in consideration of the representations made to them 
in the application therefor, and of the sum of $36.10 lawful money of 
the United States, first in hand paid by Henry McKenty, and of the 
quarter-annual payment of a like amount on or before the 14th days 
of October, January, April, and July in every year during the continu- 
ance of this policy, at the office of said company in the city of New 
York, or to their agents, as hereinafter provided, do hereby promise 
and agree to pay to Charles H. Parker, the assured under this policy, 
his heirs, executors, or assigns, at their office aforesaid, the sum of 
three thousand dollars, lawful money of the United States, (the bal- 
ance of the current year’s premium, if any, being first deducted there- 
from,) in thirty days after due notice and proof of the death of Henry 
McKenty, of San Francisco, in the county of San Francisco, and State 
of California, whereupon this policy shall cease and determine. 

* * * * * * * * * 

In witness whereof the said Universal Life Insurance Company have, 
by their president and secretary, signed and delivered this contract 
this fourteenth day of October, A. D. 1868. 

Jxo. H. Bewzey, Secretary. Wa. Watxer, President. 


Parker, the assured, was a creditor of McKenty, and after his death, 
on payment of his debt, executed the following receipt: 


New Yorr, Feb. 26, 1870. 
Received-from the Universal Life Insurance Company two thousand 
and fifty-six and 57-100 dollars, in full for all claims under the within 
policy, terminated by the death of Henry McKenty. 
OC. H. Panrxer. 
Witness: C. A. Burr. 


Afterward, and on the 12th day of April, 1871, Parker executed 
the following assignment to the plaintiff, administratrix of the estate 
of her husband: 
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San Francisco, April 12, A. D. 1871. 
For value received I hereby assign to Mrs. Johanna D. McKenty 
as administratrix of the estate of Henry McKenty, late of St. Paul, 
Ramsey County, Minnesota, deceased, all my right, title and interest 
in, to and by virtue of a certain policy of insurance No. 5,736, dated 
October 14th, 1868, made and issued by the “ Universal Life Insur- 
ance Company,” of New York, to said Henry McKenty, then of San 
Francisco, California, for $3,000, payable to myself (Charles H. 
Parker.) This assignment being made to said Mrs. McKenty, as 
aforesaid, subject to the payment of the sum of about sixteen hundred 
dollars heretofore paid to me thereon by said company and receipted 
for by me. This assignment is made without recourse to me in any 

event or under any circumstances. Cuartes H. Parker. 


Gurmitan & Wituiams, for Plaintiff. 
Lorenzo Auus, for Defendant. 


Judge Netson charged the jury as follows: 


This contract of insurance was effected by Parker, although the first 
premium appears to have been paid by McKenty. 

Parker was a creditor of McKenty, and had such an insurable in- 
terest as would entitle him to recover in a suit against-the company, 
had it refused payment to him. 

The better opinion at this time is that policies of life insurance are 
not like fire and marine insurance, contracts of indemnity. The agree- 
ment is that in consideration of a certain annual, semi-annual or 
quarterly-annual payment of money to the company, it will, on the 
death of the party whose life is insured, pay to the person named in 
the policy a certain amount therein specified. 

It is unnecessary in this case to decide whether upon this policy 
the assured named therein could recover any more than his debt due 
at the time of the death of his debtor. This action is not brought by 
him as the beneficiary named in the policy, but by the administratrix 
of the estate of the deceased whose life was insured, and she seeks to 
recover the surplus over and above the amount paid Parker by the 
company. 

It is undisputed that Parker was paid, on the death of McKenty, 
all that he claimed, and he has given a receipt in full of all demands 
against it, and surrendered the policy. 

To sustain the demand made by the administratrix, it is urged that 
‘‘ Parker was a trustee for the estate of McKenty on his death for the 
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amount of the policy, over and above his interest in it, (which is said 
to be the amount of his debt,) and that the receipt given by him in 
full of all demands, and the surrender of the policy, cannot affect the 
estate.” I do not think the policy upon its face, or the testimony, 
shows that any one but Parker had an interest in it. 

It was possible to effect an insurance so that a portion of the loss 

. would go to the decedent’s estate, and to have made the assured 
named in the policy a trustee to receive it; but there is nothing in the 
case to indicate that any such purpose was intended. 
The plaintiff cannot recover under the assignment from Parker to 
her after the latter had been paid by the company the full amount he 
claimed. At the death of McKenty, the right of action upon the po- 
licy belonged to Parker alone. He made his claim and offered proof 
to sustain it, was paid the amount, and gave a receipt in full for all 
demands. 
That put an end to all his interest in the policy, and itis not possible 
for the plaintiff, who claims under an assignment made after this re- 
ceipt was given, to recover anything more from the company. 

Verdict rendered for defendant. See “Bliss on Life Insurance ;” 
Rawls vs. Life Ins. Co., 27 N. Y. Rep., 282; Ins. Co. vs. Robertshaw, 
23 Penn. State Rep. 





























MOTION FOR NEW TRIAL, JANUARY, 1874. 


James Giurmian, for Plaintiff. 
Lorenzo Auuis, for Defendant. 


NELson, J. 





s This case is not to be governed by the common law rule defining 
what constitutes a good accord and satisfaction. 

Parker, the creditor and assured, did not urge a claim for or demand 
i the full amount named in the policy, but agreed, on a sufficient con- 
: sideration paid him, to exonerate the company from all further liabili- 
ty ; received it, and gave his receipt in full, and surrendered the pol- 
a icy. This, in my opinion, had the effect of an absolute release, as 
much so as it would have been if a formal instrument had been drawn 
up and signed and sealed. 

The old common law rule of accord and satisfaction was always 
considered technical, and unsupported by reason. 





Dewey, J., in 
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Brooks et al. vs. White, 2 Metcalf, 283, says: “The foundation of 
the rule seems to be, that, in the case of an acceptance of a less 
sum of money in discharge of a debt, inasmuch as there is no con- 
sideration, no benefit accruing to the creditor and no damage to the 
debtor, the creditor may violate with legal impunity his promise to his 
debtor, however freely and understandingly made.” This is a rule 
founded on very poor morals, to say the least, and it has been doubted 
whether it would apply to anything but a bond. 

In Coke’s Littleton, 2125, it is said that “where the condition is 
for payment of twenty pounds, the obligor cannot * * * pay a lesser 
sum in satisfaction of the whole, because it is apparent that a lesser 
sum cannot be a satisfaction of a greater. But if the obligee do 
* * * receive part, and thereof make an acquittance, under seal, in 
full satisfaction of the whole, it is sufficient, by reason the deed 
amounteth to an acquittance of the whole.” Thus we see that the 
common law rule was intended to secure only a settled and deliberate 
agreement to discharge the debt. When this appeared and was es- 
tablished, the acquittance of the whole is admitted. 

A formal instrument under seal is not the only evidence in my opin- 
ion to establish a release. The surrender of the policy in this case by 
Parker, was, to say the least, prima facie evidence of an intention to 
release all claims under it, and when this fact is conceded, and a re- 
ceipt in full of all demands is written upon the face of it, and signed 
by him, I think in law the company is absolutely discharged. 

The other point presented, to wit, that the construction of the con- 
tract, so far as the intention of the parties thereto, should have been 
left to the jury, is not tenable. The policy was the only evidence in 
the case to indicate what was the intention of the parties. There is 
no evidence outside to show that the assured was a trustee, and that 
when his debt was paid he must account for the balance of the amount 
specified in the policy. The question presented was, What is the le- 
gal construction of the contract? This the court decided, and so 
charged the jury. Upon the conceded facts in the case, in the view 
taken by the court, there was no issue of fact for the jury to decide 
which would authorize a verdict for the plaintiff. 

Motion for new trial denied. See Hare & Wallace’s Notes to © 
Smith’s Leading Cases, p. 439, 2nd volume. 





CASES DECIDED IN THE LOWER COURTS. 


LIABILITY OF REINSURING COMPANIES, 


United States District Court, N. D. Il. 


In RE 
REPUBLIO INSURANCE COMPANY.* 


A receiver of a corporation, duly appointed, on its dissolution, by the law of the 
place where the corporation was created, will be recognized as a proper repre- 
sentative of such corporation in bankruptcy, and as such allowed to prove all 
claims due to the corporation he represents. 


Where an insurance company fails to object to a matter of formin the proof of a 
loss until it is too late to remedy it, it will be be estopped from setting up this 
defect. 


The proper construction of the words, ‘‘ loss, if any, payable at the same time and 

ro rata with the insured,” occurring in a policy of reinsurance issued by one 

insurance company to another, is that the first company shall pay the amounts 
the second is liable for, and not the amount it actually pays, 


In this case the first insurers only paid eighty-five cents on the dollar of their lia- 
bility ; yet the court held the receiver of that company properly proved his 
debt against the estate of the company reinsuring, for the amount of their 
liability. 


Fourier & Sura, for Receiver. 
Tenneys, Frower & Apercromair, for Republic Insurance Company. 


Buiopeert, J. 


The Lorillard Fire Insurance Company was a corporation created 
by and under the laws of the State of New York, for the purpose of 
doing insurance business. For some years prior to the 9th of Octo- 
ber, 1871, it had an agency in the city of Chicago, at which a large 
amount of insurance business was transacted. In the due course of 
its business, at Chicago, said company had obtained from the Repub- 


* From the National Bankruptcy Register. 
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lic Insurance Company of Chicago, policies of reinsurance on its in- 
sured interest in certain property here, amounting, in the aggregate, 
to nineteen thousand five hundred dollars, which policies of reinsur- 
ance were in force on the 9th of October, 1871, at which time a total 
loss of the property thus reinsured occurred. 

In consequence of losses sustained by fire in this city on the 9th of 
October, 1871, the Lorillard Fire Insurance Company became insol- 
vent, and by proceedings instituted in the Supreme Court of the 
State of New York, pursuant to the statute of that State, said Loril- 
lard Fire Insurance Company was dissolved on the 23rd of October, 
1871, and Carlisle Norwood appointed receiver of all the estate, 
debts, credits, effects, and things in action of said company. 

Said Republic Insurance Company was also rendered insolvent by 
the fire of October 9th, and has, within a few months past, been ad- 
judged bankrupt by this court. 

On the 27th of December last, said Norwood, as receiver of the 
Lorillard Insurance Company, filed with H. N. Hibbard, Esq., one of 
the registers of this court, his proof of a claim against the estate of 
the Republic Insurance Company, growing out of said policies of re- 
insurance, to the amount of nineteen thousand five hundred dollars, 
which claim was allowed by the register. The assignee of the Re- 
public Insurance Company subsequently appeared before the register 
and filed objections to said claim, and his petition that the same be 
re-examined under the thirty-fourth rule. Proofs were thereupon 
taken, both on the part of the assignee and receiver, and the issues 
raised thereon, together with the proofs, have been certified to the 
court for decision. 

From this proof it appears that said Lorillard Fire Insurance 
Company had issued six policies, amounting, in the aggregate, to thir- 
ty thousand dollars, on property in this city, on which it had ob- 
tained policies of reinsurance from the Republic Insurance Compa- 
ny to the amount of nineteen thousand five hundred dollars. 

All the property thus insured and reinsured was totally destroyed 
by the great fire in this city, of October 9th, 1871, and a total loss 
proven and adjusted as such, to the full amount of the respective po- 
licies, against the Lorillard Insurance Company. The receiver of 
the Lorillard has paid dividends to the holders of its policies thus re- 
insured to the amount of eighty-five per cent. 

The proofs of loss by the policy-holders were presented to the ad- 
justers of the Lorillard Insurance Company in November and Decem- 
ber, 1871, and the losses adjusted as total losses in each case. These 
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original proofs were forwarded by the adjusters to the receiver, Mr. 
Norwood, at New York, and copies thereof were in the fore part of 
March, 1872, furnished to the proper officers of the Republic Insur- 
ance Company. 

No objections were made to the form or substance of these proofs, 
but the officers of the Republic insisted, at the time these copies of 
proofs were presented, and at subsequent interviews with the receiver 
and his agents, that the Republic was not bound to pay any more or 
any faster than payment was made by the receiver of the Lorillard— 
basing their refusal upon the clause in the policies of reinsurance, 
which reads as follows: “Loss, if any, payable at the same time and 
pro rata with the assured.” Some time after the fire several creditors 
of the Lorillard brought attachment suits in the Superior Court of 
Cook County against said company and said receiver, and garnisheed 
said Republic Insurance Company, which suits were subsequently re- 
moved into the United States Circuit Court in this district ; but on 
19th of December last, said suits were all dismissed by the respective 
plaintiffs therein, at plaintiff's costs—said suits having been dismissed 
in consequence of a ruling of the Circuit Court of this district upon 
the demurrer of plaintiff to a plea by the defendant, Norwood, alleg- 
ing the dissolution of the Lorillard Fire Insurance Company by the 
Supreme Court of the State of New York. 

The assignee of the Republic now urges eleven reasons or objec- 
tions against the allowance of this claim, but they may all be grouped 
and considered under three heads. 

1. That the receiver of the Lorillard Fire Insurance Company has 
no authority to collect or receive the assets of said company outside 
of the State of New York. That his functions are limited by the juris- 
diction of the court from which he received his appointment. 

2. That the reinsured company, and the receiver who represents it, 
has failed to comply with the prerequisites and conditions of the 
policies, as to giving notice and making proofs of loss in apt time, as 
required by the terms of the policy. 

3. That, even if liable at all, the liability of the Republic Insurance 
Company is limited to the amount which the Lorillard has paid on 
its reinsured policies. 

The first objection raised, questioning the capacity of a receiver ap- 
pointed by a State court to act beyond the jurisdiction of such court, 
opens a wide field for inquiry into the rights and powers of officers 
acting under the authority of foreign courts, but I have not time to 
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discuss at length the interesting class of questions suggested by this 
branch of the case. 

There is much apparent authority in support of the position taken 
by the counsel for the assignee. 

In Booth vs. Clark, 17 How., 330, the Supreme Court of the United 
States held very broadly that a receiver appointed under the authority 
of a State court could not sue in the courts of another jurisdiction. 

The same principle was enunciated, although not so elaborately 
discussed, in Harrison vs. Strong, 5 Cranch., 289, and Ogden vs. Saun- 
ders, 12 Wheat., 359. But it will be noticed that in all these cases 
there was a struggle for the property of the estate between the officers 
of a foreign court and creditors who had acquired liens by attachment 
or other proceedings, in the jurisdiction where the property was situ- 
ated. In Booth vs. Clark, 17 How., 330, the Supreme Court, after 
discussing the various English cases and tracing the history of the 
principle in question in the English courts, comes to the conclusion 
that the rule of comity which authorized a receiver of a foreign court 
of an assignee in bankruptcy appointed in a foreign jurisdiction, to 
prove a claim in an English court, had been repudiated and denied 
through a long series of years, but that after the adoption of a gen- 
eral bankrupt Jaw in England, and the adoption of the same policy 
in several of the commercial countries of Europe, the rule of comity 
required that the English courts should recognize the rights of as- 
signees in bankruptcy, appointed by foreign jurisdiction—and such 
has been the rule in England since that time. As the Supreme Court 
says, “such is not the rule in this country,” (that is, was not at the 
time of the decisions referred to,) “ because we have no general bank- 
rupt law ;” plainly, as it seems to me, indicating that the rule in this 
country would be changed if the principles of the bankrupt law should 
be infused into its commercial law—an event which has occurred 
since the decision of Booth vs. Clark. 

To my mind there is, to say the least, a strong analogy between the 
right of the receiver in this case to prove the debt due the estate he 
represents, and the right of the executor or administrator, appointed 
in another State, to represent the right of a deceased creditor before 
this court and prove a debt due his testator or intestate, and such 
right has never been drawn in question. 

Under authority of all the bankrupt laws which have been passed 
by the Congress of the United States, the practice has been uniform, so 
far as I can ascertain, to allow guardians, executors, administrators, 
and all persons acting in a representative capacity, to appear before 
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the bankrupt court and prove the claims pertaining to the estate 
which they severally represent. If the bankruptcy proceedings in this 
case were pending before a United States court in the State of New 
York there can be no doubt that such court would recognize the rights 
of the receiver in this case and allow him to prove this claim. Why 
should a federal court of the State of New York recognize the author- 
ity of this receiver appointed under the laws of the State of New 
York, without any relation to the federal laws or the bankrupt law, 
any more than this court should? Do State lines make any differ- 
ence? The federal courts take judicial notice of the laws of all the 
States and of the powers of all State officers, whether executive or 
judicial. It seems to me it would be applying a very narrow rule to 
the provisions of the bankrupt law, and limit the usefulness of that 
statute very considerably, if the federal courts should require all ex- 
ecutors, administrators, guardians of minors, or conservators of in- 
sane or idiotic persons, as a condition precedent to the proving of 
their claims against the estate of their debtors, to take out auxiliary 
or supplemental letters of administration or guardianship from the 
State courts, within the jurisdiction of the court where the bankruptcy 
proceedings were pending. The bankrupt law is national in its ap- 
plication. It is intended to serve all creditors alike, and give all 
creditors acting in a representative capacity, resident out of the dis- 
trict as well as those within the district wherein the proceedings are 
pending, all the rights to prove their debts which natural persons 
might exercise, and it seems to me that this court would do gross in- 
justice to the principles of the law to hold that this receiver, clothed 
as he is with full powers by the laws of the State of New York to 
represent the estate of the Lorillard Insurance Company, and stand- 
ing, by virtue of the decree of the Supreme Court of the State of New 
York, in the shoes and place of the Lorillard Fire Insurance Com- 
pany, should not be allowed to prove his debt here as fully as if he 
had been vested with those powers by virtue of a decree from any 
court within this district. 

The bankruptcy law clothes the District Court, sitting as courts of 
bankruptcy, with all the powers of the courts of equity. In several of 
the cases which have been cited in this case by the counsel for the as- 
signee, reference is made to the hardship of the rule adopted in those 
cases, and it is suggested that a court of equity might afford a remedy 
where there was actual danger of injustice being done. 

In most of those cases there was a struggle between resident and 
non-resident creditors—between the citizens of this country and cit- 
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izens of foreign nations, as to who should have the benefit of assets 
found within the jurisdiction of our courts, and, by the application of 
a well-known principle of international law, our courts have sustained 
our own creditors to the extent of the assets within our own bound- 
aries. But anticipating that the application of this rule might work 
hardship and injury in many cases, the courts have intimated that it 
lay within the scope and powers of a court of equity to give relief 
where there was danger that the application of the rule might thus 
work injustice. 

Inasmuch, then, as a court of bankruptcy, as I said before, is 
clothed with all the powers of a court of equity, it seems to me that 
even if this court did not feel itself justified in recognizing the au- 
thority of the receiver in this case, it would entertain a bill specially 
filed in the case, setting up the authority under which the receiver was 
_ acting, and allow him, by special decree, the privilege of proving his 
claim. 

But I do not deem it necessary, as I have already intimated, that 
he should resort to that course. It seems to me that the equality of 
rights of all creditors under the bankruptcy law—that principle of 
equality which runs through and forms the distinguishing character- 
istic of the bankrupt law—requires that bankruptcy courts shall re- 
cognize every person who represents, by proper proceedings in the 
place where he receives his appointment, any creditor and allow such 
representative to prove and recover his just claim. 

There is no doubt—counsel admit it in their argument and in the 
‘ briefs filed—but what if there had been a voluntary payment to the 

receiver by the assignee in this case, such voluntary payment would 
be good, and the receipt of the receiver would be an acquittance of 
the debt. And I can comprehend no rule so salutary for the bank- 
ruptcy courts to adopt, as to assume that any person who is authorized 
to give an acquittance of a debt, to receipt for a claim, is entitled to 
prove the debt in bankruptcy, if he be acting in a representative 
capacity, as trustee, assignee, receiver, executor, administrator, or in 
any other of the various representative capacities which the law pro- 
vides for the administration of human affairs. Coming, then, to the 
conclusion that the receiver has a standing in this court, I dispose of 
the first objection raised by the assignee in this case, and hold that 
“the assignee can rightfully prove the claim. 

I now proceed, for a moment, to the discussion of the other objec- 
tions which have been raised. The first is that proofs of loss were 
not furnished in apt time. The policies contained the usual provisions 
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—that the assured shall, within a reasonable time, furnish the insurer 
_ with proofs of loss, and shall be subject to examination, etc. 

The evidence shows that the persons holding the original policies 
issued by the Lorillard Insurance Company, made their proofs of 
loss to the Lorillard Company ; that those losses were adjusted by 
the Lorillard Company ; that the proofs of loss were forwarded to 
the receiver, and that copies of those proofs of loss were furnished by 
him to the reinsuring company, the Republic; that those copies were 
presented to the officers of the Republic Insurance Company some 
time in March, 1872, long prior to its going into bankruptcy, and de- 
mand made for the payment of the money. 

At the time the proofs of loss were presented and the demand.made 
for the payment upon the policies, the secretary of the Republic In- 
surance Company, Mr. Payson, who was the managing officer of that 
company at the time, said to the agent of the receiver, “‘ You don’t ex- 
pect us to pay any faster than you pay, I suppose ?” and some discus- 
sion arose between the agent of Mr. Norwood and Mr. Payson as to 
the obligation of the Republic Company under these policies of rein- 
surance, but no exception was taken to the form of proofs. No doubt 
was expressed but what the losses had accrued to the full extent claimed, 
nor was any objection taken to the substance or subject matter in the 
claim, further than to the fact that by reason of that peculiar phrase- 
ology of the reinsurance policy the Republic company was not bound 

to pay any faster than the Lorillard, nor any more. During all 
the discussions between the receiver and the officers of the Repub- 
lic, which involved several interviews between the receiver himself and 
the officers of the company, and also several interviews between the 
agents of the receiver and the officers of the Republic, no objection 
to the form or substance of these proofs was ever taken. 

On the contrary, the evidence shows that, to a considerable extent, 
if it be not the universal custom in this city, the practice and usage 
among insurance men, in the settlement of reinsurance policies, is to 
furnish the reinsuring company with copies, merely, of the original 
proof of loss, and notice of the amount at which the loss has been 
adjusted. 

The loss, of course, is settled usually by the company that issues the 
original policy. It is to that company that the assured looks for his 
indemnity. He makes his proof to the company whose policy he 
holds, and that company, if reinsured after adjusting the loss, submits 
copies of the proof of loss to the company so reinsuring it. 

How far that custom has ripened into a binding usage I am not 
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prepared to state, nor do I deem it necessary to decide it now, be- 
cause I think this case can be disposed of upon well-known princi- 
ples of law governing the rights and obligations of insurance compa- 
nies. 

It is a well-settled principle, that where a party insured presents 
notice of his loss, together with proof, or what purports to be proof 
and evidence of the extent of the loss which he has sustained, and no 
objections are taken thereto, objections are held to be waived, and it 
seems to me that the clear and obvious duty of the Republic Insur- 
ance Company was to demand that the original proofs be submitted 
to them, if they had any doubt of the authenticity of the copies 
which were presented. If they had any doubt or had any suspicion 
that a fraudulent claim was being attempted to be forced upon them 
by means of assumed copies of original proofs, they could have de- 
manded the originals. They could have investigated the genuineness 
of the signature ; they could have determined whether such losses 
had been adjusted in good faith by an examination of genuine proofs 
of loss submitted by the policy-holders. 

They make no such claim. They do not question the extent of the 
obligations of the Lorillard Insurance Company under their policies, 
but simply stand upon their denial of their liability until the Loril- 
lard has discharged its liability to its policy-holders. 

This case comes within that large class of cases, of which the 
books are full, in relation to which the principle has been established 
that an insurance company, if it has objections to a claim or to proof 
of a claim, must make them known to the policy-holder in such time 
that they can be remedied, or else the objections will be considered as 
waived. 

The policies in this case all contain the clause which I have al- 
ready quoted, and upon which the third objection is based, “loss, if 
any, payable at the same time and pro rata with the insured.” The 
objection under consideration is of minor importance, because the ev- 
idence shows that the Lorillard company, or the receiver of the Lor- 
illard company, has already paid eighty-five per cent. of the adjust- 
ed losses against it, and has still assets in his hands so that there 
would only be a margin of fifteen per cent. in any event. 

But I do not think that the construction put upon this clause by 
the counsel for the assignee in this case is a proper one. It seems to 
me that the true meaning of this clause in the policies is this, that 
the reinsuring company stipulates that it shall not pay any more loss 
than the original company is liable for. “ Loss, if any, payable at the 
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same time and pro rata with the insured,”—that is, the reinsuring 
company is to have the benefit of any deductions by reason of other 
insurance or salvage that the original company would have, and also 
to have the benefit of any time for delay or examination which the 
original company might claim, so that the liability of the reinsuring 
company shall be co-extensive only with the liability and not with the 
ability, so to speak, of the original company. 

The original company may have reinsured for the purpose for which 
reinsurance is usually, if not universally accomplished—for the pur- 
pose of supplying itself with a fund with which to meet its obliga- 
tions. It may have placed its own funds entirely out of its control ; 
it may have divided its capita: among its stockholders, and may de- 
pend solely upon the reinsurance to make good its liability to policy- 
holders. 

The intention of this clause was to make the reinsuring company’s 
liability co-extensive, and only co-extensive, with the liability of the 
original insurance company. 

For instance, suppose an insurance company in the city of Chicago 
wishes to go out of business. It has money enough to reinsure all its 
risks, and does so, and goes out of the insurance business. That com- 
pany does not keep a fund on hand any longer for the purpose of 
meeting losses as they fall in, but depends upon its reinsurance. 

Now, it is, to my mind, absurd to say, if a loss occurs on one of 
those reinsured policies, that the company primarily liable is to have 
its claim against the reinsuring company limited by its ability to meet 
its obligations to its original policy-holders. The very object in mak- 
ing the policy of reinsurance was to place the company in funds with 
which to make its policy-holders whole, and that is defeated if the con- 
struction which is insisted upon by the assignee in this case is the 
true one. 

The fair, liberal construction, it seems to me, of this clause—and 
the salutary one—is to assume that the true intent of it—the judicial 
meaning—is that the liability of the reinsuring company is to be no 
greater than that of the original company—that they are not to be- 
compelled to pay any faster than the original company would be com- 
pelled to pay; that they are to have the benefit of any defense which 
the original company would have had. Any deduction which the ori- 
ginal company would have had—any equity which the original com- 
pany would have had against the original insured, is to inure to the 
benefit of the reinsuring company. 

As I said before, this point cuts but a slight figure in this case, be- 
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cause the amount involved is only fifteen per cent., and that will 
probably all be paid by the receiver. ButIam of the opinion that 
the Republic is liable on these policies to the extent of the adjusted 
losses, even if the Lorillard had not paid a cent. 

Entertaining these views, I cannot do otherwise than hold that the 
claim of the receiver, proven in this case, must stand, and that the 
objections of the assignee must be overruled. 


THIRD PARTY LIABLE—RIGHT OF THE INSURED TO 
COMPROMISE. 


In Equity. 


COMMERCIAL UNION INS. OO. 
vs. 


LISTER.* 


In this case the defendant, who owned some warenouses in Halifax, 
had insured the warehouses to a limited extent in the plaintiff's of- 
fices. The warehouses were burnt down owing to the negligence of 
the servants of the corporation of Halifax, so that the corporation be- 
came liable for the whole loss. The whole loss was about £90,000, 
and the amount of the insurances about £30,000. The defendant, 
being a ratepayer of Halifax, had stated that he considered himself 
entitled to throw the loss of the £30,009 on the plaintiff, and sue the 
corporation for the balance only. The plaintiff thereupon filed this 
bill, and moved to restrain the defendant from suing the corporation 
otherwise than for the whole loss, and from compromising the action 
without the plaintiffs consent, and from refusing to allow the plaintiff 
to sue the corporation in his name, and for a receiver of the money 
to be recovered from the corporation. 

Mr. Soursears, Mr. Conzn and Mr. Kexewron, for the plaintiff, sub- 
mitted that the defendant was trustee for the plaintiff of his right of 
action against the corporation on the doctrine of subrogation, well 
known in marine insurance cases. 


* From the Law Journal, (London, England.) 
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Mr. Fry, Mr. Granam Hasrinas and Mr. Taprpra, for the defen- 
dant, undertook to sue the corporation for the whole loss, and not to 
compromise the action otherwise than bona fide; and, in the event of 
his compromising the action, to charge himself as against the plaintiff 
with the amount of rates which would have fallen upon him if he had 
recovered the total amount from the corporation. 

The master of the rolls, Sir G. Jessex, thought that the defendant’s 
undertaking gave the plaintiff all it was entitled to, and he should 
therefore make no order except that the costs should be costs in the 
cause. 
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Tae Law or INSURANCE, AS APPLIED TO Fire, Lire, ACCIDENT, AND GUARANTEE 
AND OTHER NonManiITIME Risks. By JoHN Wiuper May. Boston: Little, Brown 
& Co. 18738. 








The legal profession and the underwriters of this country are under a debt of ob- 
ligation to Mr. May for this valuable work. It is probably the first successful at- 
tempt which has been made to elucidate the principles of insurance law and apply 
them to the different kinds of insurance which are patronized by the public. In 
all kinds of insurance there are essential principles which are entirely independent 
of the particular classes to whom they apply—a fact which ought always to be kept 
in view by the student, the practitioner of law, and the underwriter. The work 
before us gives this idea its due prominence, and instead of being a mere digest of 
previous decisions, it is a treatise which the underwriters at large will find of great 
value, and which is indispensable to the legal profession. It is evidently the work 
of great labor and elaboration. More than three thousand cases are cited, and the 
earlier as well as the later decisions have been referred to. In the discussion of 
the older questions, which are now regarded as settled, the language is terse and 
explicit, with numerous references to the standard authorities; but to the later 
questions which have arisen, and which are not yet regarded as fully settled, such ( 
as death by suicide, effect of the late war on contracts, and the law of accident in- 
surance, a more full and elaborate discussion is given. As the author well re- 
marks, this is a work ‘‘which can never be finished,” and his only hope was to 
have it successfully begun. New questions on insurance law are arising every 
year, and the attorney who would make it a specialty should understand it not 
only in its utmost roots, but in its topmost branches and most recent foliage. 




































